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Appeals 

Mastro v. Rigby, 764 F.3d 1090  (9th Cir. August, 2014)  

 

Issue:   Did the district court properly dismiss an appeal where the appellant fled 

from criminal prosecution for bankruptcy fraud?               

Holding:   No, appeal is reinstated.      

Rev Op Group v. ML Manager LLC (In the Matter of: Mortgages 

LTD.), 771 F.3d 1211 (9th Cir. November, 2014)  

 

Issue:   Is the appellate issue here equitably moot requiring dismissal of the 

appeal?                 

Holding:   Yes, based on the facts, undoing the activities that have taken place in 

the interim would be "impossible or inequitable."   

 

Attorneys 

DeLuca v. Seare (In re Seare) , 515 B.R. 599 (9th Cir. BAP Aug, 2014)  

 

Issue:   Did the court properly sanction the chapter 7 debtor's attorney for not 

representing the debtor in a non-dischargeability action?        

Holding:   Yes, for many reasons but most importantly for not properly defining 

the goals of the representation at the outset and for not getting informed consent to 

the "unbundling."       
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 Automatic Stay 

America's Servicing Co v. Schwartz-Tallard (In re Schwartz-Tallard),  

751 F. 3d 966 (9th Cir. April, 2014)  

 

Issue:   Are attorneys fees for defending an appeal by the creditor properly part of 

the fees awarded under 362(k) for violation of the automatic stay?                  

Holding:   Yes.  (Note:  this ruling has been vacated and will be heard en banc 

June 2015) 

Mwangi v. Wells Fargo Bank (In re Mwangi), 764 F.3d 1168 (9th Cir. 

August, 2014)  

 

Issue:   Did Wells Fargo Bank violate the automatic stay by freezing the debtor's 

bank account immediately after the petition was filed?               

Holding:   No.  The debtor had no right to the funds at that time.   

Snowden v. Check Into Cash of Washington Inc. (In re Snowden), 769 

F.3d 651 (9th Cir. September, 2014)  

 

Issue:   Did the bankruptcy court properly limit attorney's fees for violation of the 

automatic stay here?               

Holding:   No.  The right to fees end when the violation ends but the violation did 

not here when the court found that it ended.     

Eden Place LLC v. Perl (In re Perl), 513 B.R. 566 (9th Cir. BAP May, 

2014)  

 

Issue:   Where the property owner has obtained a prepetition UD Judgment, did 

the lockout of the debtor postpetition without relief from stay violate the automatic 

stay?         

Holding:   Yes under these facts.   "Based on the Panel’s decision in Williams v. 

Levi (In re Williams), 323 B.R. 691, 699 (9th Cir. BAP 2005), aff’d, 204 F. App’x 

582 (9th Cir. 2006), we AFFIRM." 
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Yellow Express LLC v. Dingley (In re Dingley) , 514 B.R. 591 (9th Cir. 

BAP Aug, 2014)  

 

Issue:   Is a pending state court civil contempt hearing for non-payment of 

sanctions stayed by the automatic stay?        

Holding:   No.  "The Ninth Circuit has created a bright-line rule" that civil 

contempt proceedings are not stayed.   

Cruz v. Stein Strauss Trust #1361 (In re Cruz) , 516 B.R. 594 (9th Cir. 

BAP Aug, 2014)  

 

Issue:   Did the bankruptcy court properly annul the stay on request of the third 

party buyer?      

Holding:   Yes, the buyer is a "party in interest."       

Ellis v. Yu (In re Ellis) , --- BR --- (9th Cir. BAP Nov., 2014)  

 

Issue:   May the bankruptcy court grant in rem relief to a person who is not a 

creditor?      

Holding:   No. Section 362(d)(4)(B) applies only to creditors, not property owners 

trying to evict the debtor.               

 

Avoidance Actions 

Kismet Acquisition, LLC v. Icenhower (In re Icenhower),  757 F.3d 

1044  (9th Cir. July, 2014)  

 

Issue:   Did the bankruptcy court properly find an avoidable fraudulent 

conveyance given that the property is in Mexico and there are a myriad of 

Mexican laws relating to the transfer and unwind?                      

Holding:   Yes on these facts.        
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Mano-Y&M, Ltd. v. Field (In the Mortgage Store, Inc.) , -- F.3d ---, (9th 

Cir. December, 2014)  

 

Issue:   Is the seller of real property here the "initial transferee" of the down 

payment or was the escrow agent the initial transferee?                 

Holding:   Yes.  Since the funds came not from the buyer but from the debtor, the 

transfer of funds was a fraudulent conveyance.         

 

Tracht Gut LLC v. County of Los Angeles (In re Tracht Gut LLC), 503 

B.R. 804 (9th Cir. BAP  January, 2014)  

 

Issue:   Did the debtor here state a claim for relief in its complaint seeking to avoid 

a prepetition tax sale?   

Holding:   No.      

DeNoce v. Neff (In re Neff), 505 B.R. 255 (9th Cir. BAP  February, 

2014)  

 

Issue:   Where the Bankruptcy Code provides that a fraudulent transfer made 

within one year of the petition is grounds to deny the discharge, may the one year 

be extended by equitable tolling?       

Holding:   No, it is a "statute of repose" rather than a "statute of limitations."   

      

Chapter 7 Issues 

Bank of America, N.A. v. Caulkett, (unpublished) (11th Cir., May, 2014)  

Issue:  May a chapter 7 debtor strip off a wholly unsecured lien pursuant to 

sections 506(a) and 506(d)?        

Holding:  Yes.       
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McNeal v. GMAC Mortg., LLC (In re McNeal), 735 F.3d 1263 (11th 

Cir. 2012)   

Issue:  May a chapter 7 strip off a wholly unsecured lien pursuant to sections 

506(a) and 506(d)?        

Holding:  Yes.      

 

In re Scoggins, 517 B.R. 206 (Bankr. E.D.Cal. Sept. 2014)( C. Klein, 

Judge)  

Issue: Were the Chapter 7 trustee’s fees unreasonable here? 

Held:  Yes.  Since the short sale agreements did not lead to any meaningful 

distribution to the creditors, the Court reduced the trustee’s fees by 50% because 

the amounts remaining for creditors were “unreasonably disproportionate” and not 

““reasonable.”    

  

Chapter 13 

Bullard v. Hyde Park Savings Bank,  752 F.3d 483 (1st Cir. 2014)   

Issue:  Is an order denying confirmation of a chapter 13 plan a final order and thus 

appealable?        

Holding:  No, appeal dismissed.    

Dale v. Maney (In re Dale), 505 B.R. 8 (9th Cir. BAP  February, 2014)  

 

Issue:   Must the chapter 13 debtor turnover to the trustee an inheritance to which 

he became entitled to more than 180 days after the petition date?       

Holding:   Yes.   

Brosio v. Deutsche Bank National Trust Company (In re Brosio), 505 

B.R. 903 (9th Cir. BAP March, 2014)  

 

Issue:   Where a bank files a proof of claim and then withdraws the claim after the 



8 
©  M. Jonathan Hayes 2015 
 

debtor objects, is the debtor entitled to attorneys fees as the "prevailing party" 

under California Law?       

Holding:   No.  

Spokane Law Enforcement Federal credit Union v. Barker (In re 

Barker) unpublished, 2014 WL 1273765 (9th Cir. BAP March, 2014)   

 

Issue:   Was the creditor's proof of claim timely here since the debtor's schedules 

showed the debt thus making that an "informal proof of claim"?       

Holding:   No.   

Drummond v. Luedtke (In re Luedtke), 508 B.R. 408 (9th Cir. BAP 

April, 2014)  

 

Issue:   May an above median chapter 13 debtor deduct $200 per month for "older 

vehicle operating expense" when computing their plan payment?       

Holding:   No.   

Khan v. Barton (In re Khan) , --- BR --- (9th Cir. BAP Dec, 2014)  

 

Issue:   Did the bankruptcy court properly convert the chapter 13 case here to 

chapter 7?  Did the court properly deny the debtor's objection to claim based on 

mandatory subordination under section 510(b)?      

Holding:   Yes and Yes.           

In re Medina et al., No. 10-19193, 2014 WL 5794837 (Bankr. E.D. Cal. 

2014) (Lee, R. Judge) 

 Issue:  Did the court here properly sanction debtor's counsel for filing a 

motion to compel a Chapter 13 trustee to close his or her client’s case? 

 Holding:  Yes, the motion was frivolous and/or unsupported by factual or 

legal support – a violation of F.R.B.P. 9011(b).  
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In re Rosa, 521 BR 337 (Bankr. E.D. Cal. 2014) (Novack, C. Judge) 

Issue:  Where a debtor received a discharge in a previous chapter 7, and strips off 

a second lienholder's lien in a subsequent chapter 13,  does the lienholder have an 

unsecured claim that must be paid with other unsecured creditors in the chapter 13 

plan? 

Holding:  No.  

 

Chapter 11 

Wells Fargo Bank v. Loop 76, LLC (In re Loop 76, LLC), (unpublished) 

(9th Cir. June, 2014)  

 

Issue:   Did the bankruptcy court err in confirming the chapter 11 debtor's plan 

here?                  

Holding:   No, as to the issue presented: that it should not have permitted the vote 

of a particular secured creditor.  That ruling was not clearly erroneous.             

Schultze v. Chandler (In re Colusa Mushroom, Inc.), 765 F.3d 945 (9th 

Cir. July, 2014)  

 

Issue:   Is a malpractice complaint brought by the unsecured creditors committee 

against its attorney for conduct during the chapter 11 case a core proceeding?    

Does the attorney owe any duties to the individual members of the committee or 

just the committee as a whole?               

Holding:   Yes, it's core.  The committee counsel owes no duties to the individual 

members.       

Wages v. JP Morgan Chase Bank (In re Wages), 508 B.R. 161 (9th Cir. 

BAP March, 2014)  

 

Issue:   Where the debtor operates a business in his home, may the loan on his 

home be modified in chapter 11?       
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Holding:   No.  

Sullivan v. Harnish (In re Sullivan) , --- BR --- (9th Cir. BAP Dec, 2014)  

 

Issue:   Did the court properly dismiss the debtor's chapter 11 case here as a bad 

faith filing?       

Holding:   No.  This reversal is made largely on the lack of findings both as to 

whether it was bad faith and as to whether conversion or dismissal was in the best 

interests of all creditors.   

Contempt 

Kismet Acquisition, LLC v. Diaz-Barba (In re Icenhower),  755 F.3d 

1130 (9th Cir. June, 2014)  

 

Issue:   Did the bankruptcy court properly hold the defendant in this adversary 

proceeding in contempt?                    

Holding:   Yes on these facts.               

 

 

Exemptions 

Law v. Siegel, --- U.S. ----, 134 S.Ct. 1188  (2014)  

Issue:  Can the bankruptcy court surcharge the debtor's homestead exemption to 

pay administrative expenses?         

Holding:  No, Section 522(k) provides that the exemption is "not liable for 

payment of any administrative expense."    

 

Clark v. Rameker, --- U.S. ----, 134 S.Ct. 2242 (2014)  

Issue:  Do "funds contained in an inherited individual retirement account (IRA) 

qualify as 'retirement funds' within the meaning of this bankruptcy exemption"?      
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Holding:  "We hold that they do not."     

Calderon v. Lang (In re Calderon),  507 B.R. 724 (9th Cir. BAP 

February, 2014)  

 

Issue:   Did the court here properly deny the debtor's homestead exemption where 

he had vacated the property one year prior to filing his petition?       

Holding:   No, under Arizona law.  Denial of the exemption was reversed and 

remanded for further development of the facts.   

Frates v. Wells Fargo Bank (In re Frates), 507 B.R. 298 (9th Cir. BAP 

March, 2014)  

 

Issue:   Must a motion to avoid judgment lien under section 522(f) comply with 

California CCP 684.010?  

Holding:   No.   

Starky v. Birdsell (In re Starky) , --- BR ---, 2014 WL 6879921 (9th Cir. 

BAP Dec, 2014)  

 

Issue:   Did the court properly award fees to the chapter 7 trustee based on the 

"extended proceedings relating to the Debtors’ exemption claims" and the  debtor's 

delay in responding to the trustee's requests and actions?      

Holding:   Yes.                

Gray v. Warfield (In re Gray) , --- BR --- (9th Cir. BAP Dec, 2014)  

 

Issue:   May the bankruptcy court disallow an exemption based on the bad faith of 

the debtor?      

Holding:   No.                  
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Weil v. Elliott (In re Elliott) , --- BR --- (9th Cir. BAP Dec, 2014)  

 

Issue:   Did the court properly sustain the trustee's objection to the debtor's 

homestead declaration on the basis of bad faith?      

Holding:   No, but remanded to permit the court to consider other avenues to 

disallow the exemption. 

 

Discharge - Non-Dischargeable Debts 

Hawkins v. The Franchise Tax Board of California (In re Hawkins), 769 

F.3d 662 (9th Cir. September, 2014)  

 

Issue:   Can spending on an excessive lifestyle instead of paying taxes constitute a 

"willful attempt to evade or defeat such tax" and therefore be non-dischargeable?                 

Holding:   No, there must be a specific intent to evade payment of the tax.     

Bendetti v. Gunness (In re Gunness), 505 B.R. 1 (9th Cir. BAP January, 

2014)  

 

Issue:   Is the debt here non-dischargeable as being a domestic support obligation?     

Holding:   No, it is not owed to a “spouse, former spouse, or child of the debtor.”                          

 

Wank v. Gordon (In re Wank),  505 B.R. 878 (9th Cir. BAP January, 

2014)  

 

Issue:   Did the court properly grant summary judgment for non-dischargeability 

by fraud on the facts here?     

Holding:   No.  A declaration made pursuant to a prebankruptcy settlement should 

not have been given any weight.     
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Daecharkhom v. Waugh Real Estate Holdings LLC (In re 

Daecharkhom),  505 B.R. 898 (9th Cir. BAP February, 2014)  

 

Issue:   When the bankruptcy court determines that there was no substantial 

justification for bringing a 523 action, may it reduce the fees requested based on 

"special circumstances"?       

Holding:   No, it can reduce the amount to a reasonable amount but if it finds 

special circumstances, it must not award any fees at all.     

Francis v. Wallace (In re Francis), 505 B.R. 914 (9th Cir. BAP March, 

2014)  

 

Issue:   Is the debtor's obligation under the divorce settlement here to pay the 

credit cards and "hold wife harmless," non-dischargeable under Section 

523(a)(15)?       

Holding:   Yes.    

Sachan v. Huh (In re Huh), 506 B.R. 257 (9th Cir. BAP March, 2014)  

 

Issue:   May the fraud of the debtor's partner or agent be imputed to the debtor thus 

making the vicarious debt non-dischargeable?       

Holding:   Yes, but only where the debtor "knew or should have known" of the 

fraud, i.e., had a "culpable state of mind."    

Shahrestani v. Alazzeh (In re Alazzeh), 509 B.R. 689 (9th Cir. BAP 

April, 2014)  

 

Issue:   Is an agreed upon extension of the deadline to file a section 727 complaint 

effective when it is not approved by the court before the original deadline ends?       

Holding:   No, and there is no waiver under these facts.   
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Hussain v. Malik (In re Hussain), 508 B.R. 417 (9th Cir. BAP April, 

2014)  

 

Issue:   Did the debtor here provide sufficient records to avoid denial of his 

discharge for failure to provide records?       

Holding:   No, the records must be sufficient to "meaningfully inform a creditor as 

to the nature and quality of the gas station’s profits and expenditures."  

Brown v. Acosta (In re Brown), (unpublished) 2014 WL 1891208 (9th 

Cir. BAP May, 2014)  

 

Issue:   Can "civil conspiracy to defraud" be sufficient to establish non-

dischargeable fraud?       

Holding:   Yes.    

Rivera v. Orange County Probation Dept (In re Rivera), 511 B.R. 643 

(9th Cir. BAP June, 2014)  

 

Issue:   Is a debt owed by a parent to the Orange County Probation Dept for the 

cost of her son's incarceration a non-dischargeable domestic support obligation?         

Holding:   Yes. 

Bechtold v. Gillespie (In re Gillespie) , --- BR --- (9th Cir. BAP Aug, 

2014)  

 

Issue:   Were attorneys fees awarded by a state court against the debtor in 

postpetition litigation here discharged by the chapter 7 discharge?      

Holding:   No.  The debtor chose to "return to the fray."           

Williams v. Sato (In re Sato),  512 B.R. 241 (Bkrtcy, C. D. Ca. June, 

2014 Tighe.J.)   

 

Issue:   Did the transaction here violate securities laws and is thus non-

dischargeable under section 523(a)(19)?                  
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Holding:   Yes        

 

Other  

Rev Op Group v. ML Manager LLC (In the Matter of: Mortgages 

LTD.), 771 F.3d 623 (9th Cir. November, 2014)  

 

Issue:   Did the bankruptcy court here properly disregard a fact pled in an answer 

to a complaint?                 

Holding:   No.  Factual allegations in a pleading, as opposed to legal conclusions, 

must be presumed to be true.       

Hudson v. Martingdale Investments LLC (In re Hudson), 504 B.R. 569 

(9th Cir. BAP January, 2014)  

 

Issue:   Was a proper foundation laid for the admission of a "third party document" 

here?     

Holding:   No.      

Stipp v. CML-NV One, LLC (In re Plise), 506 B.R. 870 (9th Cir. BAP 

March, 2014)  

 

Issue:   Are sanctions here against a third party for non-compliance with a 

subpoena appropriate?       

Holding:   Not under FRCP 37 and not until the Court finds contempt for the 

failure to comply with the subpoena.      

Keys v. 701 Mariposa Project, LLC  (In re 701 Mariposa Project, LLC), 

514 BR 10 (9th Cir. BAP July, 2014)  

 

Issue:   Did the court have personal jurisdiction over the creditor here such that the 

objection to her proof of claim could be sustained by default?         
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Holding:   No.  The proof of claim was filed by the debtor and the creditor had not 

"engaged in any conduct that could be construed as consent to the bankruptcy 

court’s personal jurisdiction."      

Sterba v. PNC Bank (In re Sterba) , 516 B.R. 579 (9th Cir. BAP Aug, 

2014)  

 

Issue:   Did the bankruptcy court apply the proper choice of laws rules re the 

statute of limitations here?      

Holding:   No.     

Aspen Skiing Company v. Cherrett (In re Cherrett) , --- BR ---, 2014 

WL 5843769 (9th Cir. BAP Nov., 2014)  

 

Issue:   Are the home mortgages here consumer debt for purposes of section 

707(b)?      

Holding:   No.       

People v. Acosta, 226 Cal.App.4th 108  (2014)  

Issue:  Did the defendants here commit a crime when they trashed their home after 

a foreclosure sale?   

Holding:  Yes.   

 

Power of the Courts 

Executive Benefits Insurance Agency v. Arkinson, --- U.S. ----, 134 S.Ct. 

2165 (2014)  

Issue:  "[H]ow [should] courts . . . proceed when they encounter one of these 

'Stern claims'-a claim designated for final adjudication in the bankruptcy court as a 

statutory matter, but prohibited from proceeding in that way as a constitutional 

matter."       
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Holding:  "[W]hen a bankruptcy court is presented with such a claim, the proper 

course is to issue proposed findings of fact and conclusions of law.  The district 

court will then review the claim de novo and enter judgment.  This approach 

accords with the bankruptcy statute and does not implicate the constitutional 

defect identified by Stern."     

Wellness Int'l Net-Work, Ltd v. Sharif, 727 F. 3d 751 (7th Cir. 2013)  
  

Issue:  1.  Does bankruptcy court have the statutory power, under section 157, to 

enter final judgment where the plaintiff is seeking a ruling that the debtor is the 

alter ego of a trust, i.e., is it a core matter?  2.  If it does, is that a Stern claim i.e., 

is it "unconstitutionally core"?  3.  Can the parties consent to entry of final 

judgment here, i.e., can the right to require an Article III court to hear the matter 

be waived?   

 Holding:  1.  Yes, here the alter ego claim is core but only because the defendant 

waived the right to argue core-non-core.  2.  Yes,  it is unconstitutionally core.  3.  

No, it cannot be waived.  The argument over whether it is core or non-core can be 

waived but not the argument whether the bankruptcy court can enter final 

judgment in a matter that requires on Article III court.       

 

Property of the Estate - Sales of Property 

Wu v. Markosian (In re Markosian), 506 B.R. 273 (9th Cir. BAP March, 

2014)  

 

Issue:   Are postpetition earnings of the chapter 11 debtor property of the estate 

when the case is converted to chapter 7?       

Holding:   No.  See Section 348(f). 

In re KVN Corporation, Inc. , 514 BR 1 (9th Cir. BAP July, 2014)  

 

Issue:   Did the court err when it refused to approve an agreement between the 

chapter 7 trustee and a secured creditor whereby the trustee would sell 

overencumbered assets and receive a carve-out of the proceeds for the estate?         
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Holding:   Yes.  There is a presumption that trustees should not enter into these 

arrangements but the presumption is rebuttable.    

Kallman & Company LLP v. Lewis (In re Lewis), 515 B.R. 591 (9th Cir. 

BAP Aug, 2014)  

 

Issue:   Was a sale by the chapter 7 trustee here "consummated" so that the non-

filing spouse was unable to match the sales price and trump the sale pursuant to 

section 363(i)?        

Holding:   No.     

 

Turnover 

Shapiro v. Henson (In re Henson),  739 F. 3d, 1198 (9th Cir. Jan, 2014)  

 

Issue:   Can a chapter 7 trustee seek turnover of property, by motion, from a 

person no longer in possession of the property?                  

Holding:   Yes.               
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Supreme Court Cases 

2014 

 

Supreme Court 2013 Term 

 

Law v. Siegel, --- U.S. ----, 134 S.Ct. 1188  (2014)  

Issue:  Can the bankruptcy court surcharge the debtor's homestead exemption to 

pay administrative expenses?         

Holding:  No, Section 522(k) provides that the exemption is "not liable for 

payment of any administrative expense."       

Justice Scalia for 9-0 court 

The chapter 7 debtor here owned a home which he said was worth about $363,000. 

He said the first was $157,000 and the second was $146,000.  The remainder he 

claimed exempt.  The trustee sued the holder of the second claiming it was a 

phony second.  Judge Donovan agreed after significant litigation and obstruction 

by the debtor.  "[He then] determined that [the trustee] had incurred more than 

$500,000 in attorney's fees overcoming Law's fraudulent misrepresentations.  [He] 

therefore granted [the trustee's] motion to 'surcharge' the entirety of [the debtor's] 

$75,000 homestead exemption, making those funds available to defray [the 

trustee's] attorney's fees."  The BAP affirmed.  The 9th Circuit also affirmed.  "It 

held that the surcharge was proper because it was 'calculated to compensate the 

estate for the actual monetary costs imposed by the debtor's misconduct, and was 

warranted to protect the integrity of the bankruptcy process.'" 

The Supreme Court reversed.  "It is hornbook law that § 105(a) 'does not allow the 

bankruptcy court to override explicit mandates of other sections of the Bankruptcy 

Code."  "Courts' inherent sanctioning powers are likewise subordinate to valid 

statutory directives and prohibitions."  "Thus, the Bankruptcy Court's 'surcharge' 

was unauthorized if it contravened a specific provision of the Code.  We conclude 

that it did."  Section 522(k) provides that the exemption is "not liable for payment 

of any administrative expense."  The trustees fees are an administrative expense.   



20 
©  M. Jonathan Hayes 2015 
 

The trustee argued that the court can simply deny a debtor an exemption by 

surcharging it and therefore section 522(k) would not apply.  But the right to 

object to the exemption ended long ago in this case and there is no provision that 

the court can deny a homestead exemption "based on whatever considerations they 

deem appropriate."   

 

Executive Benefits Insurance Agency v. Arkinson, --- U.S. ----, 134 S.Ct. 

2165 (2014)  

Issue:  "[H]ow [should] courts . . . proceed when they encounter one of these 

'Stern claims'-a claim designated for final adjudication in the bankruptcy court as a 

statutory matter, but prohibited from proceeding in that way as a constitutional 

matter."       

Holding:  "[W]hen a bankruptcy court is presented with such a claim, the proper 

course is to issue proposed findings of fact and conclusions of law.  The district 

court will then review the claim de novo and enter judgment.  This approach 

accords with the bankruptcy statute and does not implicate the constitutional 

defect identified by Stern."     

Justice Clarence Thomas for 9-0 court 

The debtor transferred its assets prior to filing chapter 7.  The trustee sued the 

transferees to recover the assets for the estate.  The bankruptcy court granted 

summary judgment to the trustee and the district court affirmed (on appeal) after 

de novo review.  The transferee appealed to the 9th Circuit and for the first time 

"argued that the bankruptcy judge was constitutionally proscribed from entering 

final judgment on the Trustee’s claims."  The 9th Circuit affirmed.   

The Supreme Court also affirmed.  "The Ninth Circuit held that the fraudulent 

conveyance claims at issue here are Stern claims-that is, proceedings that are 

defined as 'core' under §157(b) but may not, as a constitutional matter, be 

adjudicated as such (at least in the absence of consent.  Neither party contests that 

conclusion."  The opinion therefore assumes that fraudulent conveyance actions 

are "Stern claims."  The action is, however, designated by Congress as core and, 

the argument goes, bankruptcy courts may only hear and issue a report and 

recommendation in non-core matters pursuant to a literal reading of section 
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157(c).  Thomas writes, "We disagree. The statute permits Stern claims to proceed 

as non-core within the meaning of §157(c) ."  Why?  Because of the "severability" 

provision in section 151.  There is says that if a portion of "this act" is held invalid, 

the remainder is still valid.   

But here, the bankruptcy court did not enter findings of fact and conclusions of 

law that were reviewed de novo by the district court.  It entered a final judgment.  

The court said basically, no harm, no foul.  "At bottom, EBIA argues that it was 

entitled to have an Article III court review de novo and enter judgment on the 

fraudulent conveyance claims asserted by the trustee.  In effect, EBIA received 

exactly that."  Why?  Because the judgment was appealed to the district court 

which reviewed it de novo and affirmed.  "In short, even if EBIA is correct that the 

Bankruptcy Court's entry of judgment was invalid, the District Court's de novo 

review and entry of its own valid final judgment cured any error."    

As to consent, the court punted.  It said that consent need not be decided here 

because, in any event, the district court reviewed de novo and entered its own final 

judgment.   

 

Clark v. Rameker, --- U.S. ----, 134 S.Ct. 2242 (2014)  

Issue:  Do "funds contained in an inherited individual retirement account (IRA) 

qualify as 'retirement funds' within the meaning of this bankruptcy exemption"?      

Holding:  "We hold that they do not."     

Justice Sonia Sotomayor for 9-0 court 

The debtor inherited an IRA from her mother when she died.  The amount in the 

IRA was approx $450,000.  When the debtor filed chapter 7, she had about 

$300,000 left in the account.  She exempted the IRA under section 522(b)(3)(C).  

522(b)(3)(C) says, "retirement funds to the extent that those funds are in a fund or 

account that is exempt from taxation under section 401, 403, 408, 408A, 414, 457, 

or 501(a) of the Internal Revenue Code of 1986."  The trustee objected saying the 

funds were not held for retirement and therefore were not exempt.  The bankruptcy 

court agreed.  "Relying on the 'plain language of § 522(b)(3)(C),' the court 

concluded that an inherited IRA 'does not contain anyone's `retirement funds,' 
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because unlike with a traditional IRA, the funds are not 'segregated to meet the 

needs of, nor distributed on the occasion of, any person's retirement."  "The 

District Court reversed, explaining that the exemption covers any account 

containing funds 'originally' 'accumulated for retirement purposes.'"  "The Seventh 

Circuit reversed the District Court's judgment . . . conclud[ing] that 'inherited IRAs 

represent an opportunity for current consumption, not a fund of retirement 

savings.'" 

The Supreme Court affirmed the circuit court of appeals and agreed that the 

inherited IRA was not exempt.   "The Bankruptcy Code does not define 'retirement 

funds,' so we give the term its ordinary meaning.  The ordinary meaning of 

'fund[s]' is 'sum of money . . . set aside for a specific purpose." "And 'retirement' 

means '[w]ithdrawal from one's occupation, business, or office.'  Section 

522(b)(3)(C)'s reference to 'retirement funds' is therefore properly understood to 

mean sums of money set aside for the day an individual stops working."  This is 

especially so since "Inherited IRAs do not operate like ordinary IRAs.  Unlike 

with a traditional or Roth IRA, an individual may withdraw funds from an 

inherited IRA at any time, without paying a tax penalty.  Indeed, the owner of an 

inherited IRA not only may but must withdraw its funds: The owner must either 

withdraw the entire balance in the account within five years of the original owner's 

death or take minimum distributions on an annual basis."  This is irrespective of 

the person's age or work status.   

 

Pending Cases Before the Supreme Court 2014 Term 

Wellness Int'l Net-Work, Ltd v. Sharif, 727 F. 3d 751 (7th Cir. 2013)  
  

Issue:  1.  Does bankruptcy court have the statutory power, under section 157, to 

enter final judgment where the plaintiff is seeking a ruling that the debtor is the 

alter ego of a trust, i.e., is it a core matter?  2.  If it does, is that a Stern claim i.e., 

is it "unconstitutionally core"?  3.  Can the parties consent to entry of final 

judgment here, i.e., can the right to require an Article III court to hear the matter 

be waived?   
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 Holding:  1.  Yes, here the alter ego claim is core but only because the defendant 

waived the right to argue core-non-core.  2.  Yes,  it is unconstitutionally core.  3.  

No, it cannot be waived.  The argument over whether it is core or non-core can be 

waived but not the argument whether the bankruptcy court can enter final 

judgment in a matter that requires on Article III court.       

The debtor here filed chapter 7.  The creditor filed "a five-count adversary 

complaint in the bankruptcy court" seeking denial of the discharge in four of the 

counts.  The fifth count asked for declaratory relief that the debtor was the alter 

ego of a certain trust thereby making the assets of the trust, property of the estate.  

The bankruptcy court ultimately granted terminating sanctions for discovery 

abuses and entered judgment for the creditor on all five counts.  The debtor 

appealed to the district court "but he did not challenge the bankruptcy judge's 

authority to enter final judgment on the adversary complaint."  Subsequently he 

"filed a motion for supplemental briefing in the district court so that he could 

advance a Stern argument.  The district judge denied both motions as untimely, 

holding that a Stern objection to a bankruptcy judge's authority to enter final 

judgment is waivable and that [debtor's] failure to raise it earlier constituted 

waiver, and affirmed the bankruptcy court's entry of default judgment."   

The 7th Circuit reversed.  It began with the assumption that the alter ego claim 

was a core matter saying that Sharif waived the right to argue core-non-core.  

"[B]ut the existence of statutory authority will not justify the bankruptcy court's 

actions if the court lacked constitutional authority."  Then the court discussed the 

concept of waiver at some length concluding, "We discern nothing in Stern, that 

supports the proposition that a party may waive an Article III objection to a 

bankruptcy judge's entry of final judgment."  The Supreme Court in Stern ruled 

that the bankruptcy court could not enter final judgment.  It said that Stern 

(actually Pierce Marshall) waived his right to have the bankruptcy court hear the 

matter up to final judgment.  That argument is just an allocation of the process 

between the bankruptcy courts and the district court.  Here the bankruptcy judge 

entered a final judgment which was appealed to the district court but not de novo 

(as it was in Bellingham).     

The 7th Circuit distinguishes between section 1 of Article III and section 2.  

Section 1 provides that federal judges be appointed for life and have compensation 

that cannot be changed.  Section 2 lays out the subject matter jurisdiction of the 

federal courts, i.e., diversity or federal question.  Section 1 can be waived but 
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section 2 cannot.   "The practical problem, of course, is the difficulty of separating 

out the waivable personal safeguard from the nonwaivable structural safeguard, 

for in every case an argument that a party waived the personal protection can be 

met with the argument that the court must still consider the objection because the 

structural aspect cannot be waived." 

As to whether this was a Stern claim in any event, the court said it is, 

"In almost all material respects, [creditor's] alter ego claim is 

indistinguishable from the tortious-interference counterclaim in Stern, the 

fraudulent-conveyance claim in Granfinanciera, the contract claim in 

Northern Pipeline, and the disclosure claims in Ortiz.  The alter ego claim 

is a state-law claim that does not involve 'public rights.'  The dispute is 

between private parties and involves no governmental parties.  It stems 

from state law rather than a federal regulatory scheme. And it does not 

involve a particularized area of law.  Instead, it is a common law claim for 

which state law provides the rule of decision, and it is intended only to 

augment the bankruptcy estate.   Furthermore, it is beyond dispute that the 

bankruptcy court was not acting as an adjunct to the district court."     

 

Bank of America, N.A. v. Caulkett, (unpublished) (11th Cir., May, 2014)  

Issue:  May a chapter 7 debtor strip off a wholly unsecured lien pursuant to 

sections 506(a) and 506(d)?        

Holding:  Yes.       

The bankruptcy court here "void[ed] a wholly unsecured second priority lien on 

residential property owned by a Chapter 7 debtor.  The issue on appeal is whether 

a Chapter 7 debtor is allowed to 'strip off' a second priority lien on his home, 

pursuant to 11 U.S.C. § 506(a) and (d), when the first priority lien exceeds the 

value of the property."  The district court affirmed. 

The 11th Circuit affirmed in a very short opinion saying only that it is bound by its 

prior ruling in McNeal v. GMAC Mortg., LLC (In re McNeal), 735 F.3d 1263 

(11th Cir. 2012). 
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McNeal v. GMAC Mortg., LLC (In re McNeal), 735 F.3d 1263 (11th 

Cir. 2012)   

Issue:  May a chapter 7 strip off a wholly unsecured lien pursuant to sections 

506(a) and 506(d)?        

Holding:  Yes.       

Per curiam     

The debtor here filed chapter 7.  "In her petition, McNeal reported that her home 

was subject to two mortgage liens: a first priority lien in the amount of $176,413 

held by HSBC and a second priority lien in the amount of $44,444 held by 

Homecomings Financial, LLC, a subsidiary of GMAC Mortgage, LLC 

(collectively, “GMAC”).  McNeal also reported that her home's fair market value 

was $141,416.  The parties do not dispute these factual allegations."  "McNeal 

then sought to 'strip off' GMAC's second priority lien, pursuant to sections 506(a) 

and 506(d)."  The bankruptcy court denied the request and the district court 

affirmed. 

The 11th Circuit reversed in a very short opinion.  "That GMAC's junior lien is 

both 'allowed' under 11 U.S.C. § 502 and wholly unsecured pursuant to section 

506(a) is undisputed.   To determine whether such an allowed—but wholly 

unsecured—claim is voidable, we must then look to section 506(d), which 

provides that '[t]o the extent that a lien secures a claim against a debtor that is not 

an allowed secured claim, such lien is void.'”  It distinguished Dewsnup saying, 

"[b]ecause Dewsnup disallowed only a 'strip down' of a partially secured mortgage 

lien and did not address a 'strip off' of a wholly unsecured lien, it is not 

[determinative of ] the facts at issue in this appeal." 

 

Bullard v. Hyde Park Savings Bank,  752 F.3d 483 (1st Cir. 2014)   

Issue:  Is an order denying confirmation of a chapter 13 plan a final order and thus 

appealable?        

Holding:  No, appeal dismissed.    
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Appeal from 1st Cir. BAP    

The debtor here filed chapter 13 to save his home that was substantially 

underwater.  The court ultimately denied his request to confirm his "third amended 

plan" and gave him 30 days to file a new plan.  The plan attempted to bifurcate the 

home loan.  Later the court continued the deadline to file the new plan so that the 

debtor could appeal his order.  He appealed to the BAP.  He also filed a motion for 

leave to appeal which was granted.  The BAP affirmed the refusal to confirm the 

plan and the debtor appealed to the 1st Circuit Court of Appeals.  At the same time 

he asked the BAP certify the "appeal under 28 U.S.C. § 158(d)(2), which the BAP 

denied."  The 1st Circuit set an OSC re dismissal but allowed briefing and 

argument to go forward.    

The 1st Circuit ultimately dismissed the appeal on the basis that the order was not 

final.  "We start and, as it turns out, end with the jurisdictional question.  Congress 

has granted the courts of appeals 'jurisdiction of appeals from all final decisions, 

judgments, orders, and decrees entered' by a BAP or district court sitting in an 

appellate capacity in bankruptcy proceedings. 28 U.S.C. § 158(d)(1)."  "[F]inality' 

is given a flexible interpretation in bankruptcy."  "This flexibility means that an 

order may be final even if it does not resolve all issues in the case, 'but it must 

finally dispose of all the issues pertaining to a discrete dispute within the larger 

proceeding.'"  An order denying confirmation of a plan is not final "so long as the 

bankruptcy case has not been dismissed and the debtor remains free to propose a 

modified plan."  Here, "[t]he rejection of Bullard's plan plainly does not 'finally 

dispose of all the issues pertaining to a discrete dispute within the larger 

proceeding,'"  "Bullard argues that the ability to propose an alternative plan is 

illusory in this case, as the plan he proposed is the only feasible plan.  He says 

that, if he cannot appeal the denial of his plan, his only options are to propose an 

unwanted plan, object to it, and appeal its confirmation, or to allow his petition to 

be dismissed and appeal the dismissal."  But the court here said that the debtor 

could have sought certification under "28 U.S.C. § 158(d)(2).  Likewise, had he 

chosen to take his intermediate appeal to the district court rather than the BAP, he 

could have sought permission to appeal the district court's interlocutory order 

under 28 U.S.C. § 1292(b)."  Congress "envisioned ... certification of a direct 

appeal under § 158(d)(2)(A)(i).  We do not see how falling within a category 

allowing for direct appeal of an interlocutory order under § 158(d)(2) is an 

argument in favor of finding that the order is final under § 158(d)(1)."   
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The debtor argued that filing an unwanted plan and getting it confirmed and then 

appealing is inefficient.  The court pointed out that allowing debtors to appeal 

every denial of a plan would be more inefficient.   

The opinion clarifies a related issue (that for me at least was not clear).  When the 

court of appeals remands, the order of the court of appeals is not final unless the 

only task for the lower court is "ministerial proceedings, for example, computation 

of amounts according to established formulae, then the remand may be considered 

final." 

Note also.  The debtor's counsel is David Baker of Boston.  He was debtor's 

counsel in the Marrama case in 2006.   
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 Shapiro v. Henson (In re Henson),  739 F. 3d, 1198 (9th Cir. Jan, 2014)  

 

Issue:   Can a chapter 7 trustee seek turnover of property, by motion, from a 

person no longer in possession of the property?                  

Holding:   Yes.               

Appeal from District Court 

Smith, Nguyen, Quist 

Standard:  de novo 

 

The chapter 7 debtor here had about $7,000 in a bank account when the petition 

was filed.  She exempted only $800 of that amount.  The trustee demanded 

turnover and the debtor responded that she no longer had the money, she spent it, 

and therefore could not turn it over.  The trustee filed a Motion for Turnover under 

542(a).  The bankruptcy court denied the motion and the district court affirmed.   

The 9th Circuit reversed.  "Two key phrases evidence that § 542(a) allows a 

turnover motion to be brought against the entity at any time during the pendency 

of the bankruptcy case, even if the entity no longer possesses or has custody or 

control over the property, at the time the motion is filed."  The first is the words 

"during the case," i.e., a person in possession of property during the case suggests 

the person does not have to presently have possession.  The second is the phrase, 

"or the value of such property."  "This phrase shows that the trustee has a remedy 

in a case where an entity was 'in possession' of estate property at some point 

'during the case,' but lost possession of that property by the time the trustee 

brought the motion for turnover. In such a case, the trustee may recover the 'value 

of such property' from the entity previously in possession." 
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The court then says, "Our reading of § 542(a) is buttressed by pre-Code turnover 

practice, which, when viewed as a whole, did not require an entity to have 

possession of the property the trustee sought through turnover at the time the 

motion was filed."  This is confusing because the opinion goes on to say that a 

prepetition summary proceeding for turnover required actual possession because 

the remedy for non-turnover was contempt.   If there was no possession, the 

trustee had to file a complaint, i.e., a plenary proceeding.  It seems to me that it is 

still that way.  The opinion seems to suggest that since the trustee could get an 

order or judgment whether there was possession or not, possession was not 

required.  Again, I suggest that that is still the case and that the remedy for non-

turnover would be contempt and that makes no sense if the subject of the order 

does not have possession to turn over.           

 

America's Servicing Co v. Schwartz-Tallard (In re Schwartz-Tallard),  

751 F. 3d 966 (9th Cir. April, 2014)  

 

Issue:   Are attorneys fees for defending an appeal by the creditor properly part of 

the fees awarded under 362(k) for violation of the automatic stay?                  

Holding:   Yes.               

Appeal from BAP (Kirscher Pappas Dunn) 

Wallace, Gould, Huck (Huck for the majority, dissent by Wallace) 

Standard:  de novo 

 

Here the creditor conducted a foreclosure sale in violation of the automatic stay.  

The debtor filed a motion for contempt seeking sanctions.  The bankruptcy court 

agreed and awarded sanctions.  The creditor transferred the property back to the 

debtor and appealed the bankruptcy court's order.  The district court affirmed but 

remanded asking for a recalculation of the amount awarded.  The debtor then 

moved for additional fees spent defending the appeal.  The bankruptcy court 

denied the request for additional fees based on Sternberg.  The debtor appealed to 

the BAP.  The BAP reversed and awarded the additional fees.  The creditor 

appealed to the 9th Circuit.   
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The 9th Circuit affirmed the BAP, 2-1.  The statute, 362(k), clearly provides for 

allowance of attorneys fees as part of the damages but in Sternberg, the 9th Circuit 

limited the allowance of fees to the "proven injury."  "We stated [in Sternberg] 

that 'the proven injury is the injury resulting from the stay violation itself.  Once 

the violation has ended, any fees the debtor incurs after that point in pursuit of a 

damage award would not be to compensate for ‘actual damages’ under § 

362(k)(1).'”  But here, the debtor is not seeking damages for the injury.  "Where, 

as here, the debtor is defending an appeal that seeks to eliminate the finding that 

the stay was violated, we hold that the fees incurred defending such an appeal 

meet that Congressional purpose and are included in § 362(k)(1)’s definition of 

actual damages." 

In his dissent, Judge Wallace disagrees with the majority saying that Sternberg 

said, “[o]nce the violation has ended, any fees the debtor incurs after that point in 

pursuit of a damage award would not be to compensate for ‘actual damages’ under 

§ 362(k)(1),” and that should be followed literally.  He points out that even if the 

debtor lost the appeal by the creditor, she still had her house back, therefore the 

action is about getting damages, just as in Sternberg.     

More intriguing is the way he took the BAP to task.  The BAP cited a BAP case 

called Walsh from 1998 as part of its authority.  According to Wallace, the 9th 

Circuit rejected Walsh in Sternberg.  He writes, "More troubling is the BAP’s 

decision to rely upon one of its own cases, notwithstanding the fact that we had 

previously rejected the statement of law at issue.  The implications of such 

cavalier disregard by the BAP for its subordinate status within the federal judiciary 

are far-ranging, and merit much greater attention than the majority bestows on 

them."  And, "This discussion of the BAP’s subordinate role is not academic.  The 

control we exercise over the BAP and its decisions is necessary to justify the very 

existence of that court."  "The BAP’s citation to a precedent we specifically 

rejected is not only unacceptable under our precedent and its own decisional law.  

The reliance on such precedent is an attack on Article III of the Constitution.  For 

an Article I tribunal to rely on precedent that we have expressly rejected may 

infringe upon the 'essential attributes of [our] judicial power.'” 

 

Note:  In December, 2014, the 9th Circuit agreed to rehear this case en banc and 

vacated this decision.   
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Kismet Acquisition, LLC v. Diaz-Barba (In re Icenhower),  755 F.3d 

1130 (9th Cir. June, 2014)  

 

Issue:   Did the bankruptcy court properly hold the defendant in this adversary 

proceeding in contempt?                    

Holding:   Yes on these facts.               

Appeal from district court 

Farris, Smith, Watford 

Here the debtor transferred an interest he owned in real property located in Mexico 

to a corp he owned.  After he filed chapter 7, he had the corp transfer the property 

to Diaz.  The trustee sued to avoid both transfers.  The bankruptcy court, after 

trial, ruled for the trustee and ordered Diaz (the transferee) to "take all actions 

necessary to execute and deliver any and all documents needed to undo the 

avoided transfer, and to take all actions necessary to cause the property to be 

reconveyed..."  Diaz went through a huge amount of effort to act like he was 

cooperating while at the same time scuttling or undermining the transfer.  The 

bankruptcy court finally held Diaz in contempt.  The district court affirmed "most 

of the rulings" but reversed as to the calculations of the damages.   

The 9th Circuit affirmed.  The many factual findings were not clearly erroneous 

according to the 9th Circuit.  As to the issue of whether or not the bankruptcy 

court could order someone to do something in another country and find them in 

contempt for not doing it, the court said, "The Diazes argue that the [bankruptcy 

court order] could be enforced in Mexico only if it were officially recognized, or 

homologated, according to Mexican law.  But the [order] did not need to be 

enforced in Mexico: the bankruptcy court’s in personam jurisdiction over the 

Diazes empowered it to issue an order, enforceable in the United States, requiring 

the Diazes to take action abroad."     
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Kismet Acquisition, LLC v. Icenhower (In re Icenhower),  757 F.3d 

1044  (9th Cir. July, 2014)  

 

Issue:   Did the bankruptcy court properly find an avoidable fraudulent 

conveyance given that the property is in Mexico and there are a myriad of 

Mexican laws relating to the transfer and unwind?                      

Holding:   Yes on these facts.               

Appeal from district court 

Farris, Smith, Watford 

Here the debtor transferred an interest he owned in real property located in Mexico 

to a corp he owned.  After he filed chapter 7, he had the corp transfer the property 

to Diaz.  The trustee sued to avoid both transfers.  The bankruptcy court, after 

trial, ruled for the trustee.  The transferee appealed arguing that "the bankruptcy 

court erred by: (1) exercising jurisdiction over Mexican land, contrary to the local 

action doctrine; (2) applying U.S. law extraterritorially; (3) declining to honor the 

forum selection clauses in the Mexican contracts effecting the property’s sale; (4) 

declining to abstain from ordering recovery of the property based on international 

comity; (5) entering judgment without Mexico, allegedly a necessary and 

indispensable party, having been joined; (6) applying U.S. law, rather than 

Mexican law, to determine whether the Diaz Defendants were good faith 

purchasers of the property; and (7) finding that Martha Barba de la Torre 

purchased the property in bad faith."  The district court affirmed.   

The 9th Circuit affirmed.  The 9th circuit walked through each of the defenses and 

ruled for the trustee.  This opinion has a nice, albeit short, summary of these 

issues. 

 

Wells Fargo Bank v. Loop 76, LLC (In re Loop 76, LLC), (unpublished) 

(9th Cir. June, 2014)  

 

Issue:   Did the bankruptcy court err in confirming the chapter 11 debtor's plan 

here?                  
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Holding:   No, as to the issue presented: that it should not have permitted the vote 

of a particular secured creditor.  That ruling was not clearly erroneous.             

Appeal from BAP 

Kleinfeld, Nguyen, Watford 

 

Wells Fargo appealed the confirmation of the debtor's chapter 11 plan.  The 

objections were that the debtor improperly classified the bank's deficiency claim 

and that the bankruptcy court should have disallowed, i.e., "designated," the vote 

of a different secured creditor which would have left the debtor without a 

consenting class.  The BAP affirmed. 

The 9th Circuit also affirmed.  In a short opinion, the first issue was whether the 

appeal was "equitably moot" because the plan had been "substantially 

consummated."  The court said it was not moot because WFB assured it that it 

would not seek return of payments made to third party claimants, and, "With these 

assurances from Wells Fargo we are satisfied that no third parties would be 

unfairly affected and that the bankruptcy court could fashion an appropriate 

remedy."   As to the other secured creditor, the disallowance argument was based 

on bad faith.  The court said, "The bankruptcy court’s good-faith finding was not 

clearly erroneous."  As to the key issue of whether it was improper to separately 

classify the deficiency, the court said it would not address that issue since the 

other secured creditor's vote gave the debtor the consenting vote. 

        

Schultze v. Chandler (In re Colusa Mushroom, Inc.), 765 F.3d 945 (9th 

Cir. July, 2014)  

 

Issue:   Is a malpractice complaint brought by the unsecured creditors committee 

against its attorney for conduct during the chapter 11 case a core proceeding?    

Does the attorney owe any duties to the individual members of the committee or 

just the committee as a whole?               

Holding:   Yes, it's core.  The committee counsel owes no duties to the individual 

members.               

Appeal from District Court 
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Trott, Thomas, Murguia 

 

The chapter 11 debtor here sold some property taking back a promissory note.  

The note became largely uncollectible in part because a security interest was not 

properly perfected.  The unsecured creditors committee blamed its committee 

counsel.  Two members of the committee sued the attorney for malpractice in state 

court.  The attorney removed it to bankruptcy court and the plaintiffs moved for 

remand.  The bankruptcy court refused to remand saying the matter was core.  It 

then dismissed the suit saying the committee attorney did not owe any duties to the 

individual members of the committee.  The district court affirmed. 

The 9th Circuit also affirmed.  The matter is core because it arises in the 

bankruptcy case.  "Core proceedings arising in title 11 are matters 'that are not 

based on any right expressly created by title 11, but nevertheless, would have no 

existence outside of the bankruptcy.'”  "In this case, the employment of Chandler 

by the Committee was approved by the bankruptcy court and governed by 11 

U.S.C. § 1103.  Chandler’s compensation was also approved by the court and 

governed by 11 U.S.C. §§ 328, 330, 331. His duties pertained solely to the 

administration of the bankruptcy estate.  The claim asserted by Plaintiffs was 

based solely on acts that occurred in the administration of the estate.  Therefore, 

the lawsuit falls easily within the definition of a core proceeding."  As to the 

merits, the 9th Circuit agreed that the attorney owed no duties to the individual 

members of the committee and therefore the dismissal.  Plus, it was pretty clear 

that someone else was at fault for the improper perfection.  The Plaintiffs' 

complaint was that committee counsel should have made sure independently that 

the security interest was properly perfected.    

 

Mastro v. Rigby, 764 F.3d 1090  (9th Cir. August, 2014)  

 

Issue:   Did the district court properly dismiss an appeal where the appellant fled 

from criminal prosecution for bankruptcy fraud?               

Holding:   No, appeal is reinstated.               

Appeal from District Court 
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Tashima 

 

The chapter 7 trustee sued defendant to avoid a fraudulent conveyance.  Defendant 

is the wife of the debtor.  The bankruptcy court conducted trial, ruled for the 

trustee and ordered defendant "to turn over certain specified items of personal 

property, including two 'big' diamond rings, or 'the value of such items,' along with 

gold bars and money worth $1,394,406.00."  She appealed and promptly fled to 

France where she is living with her husband.  She didn't turn over anything.  She 

was indicted for bankruptcy fraud but the courts in France refused to extradite her.   

"Due to Linda’s flight, the district court refused to reach the merits of Linda’s civil 

bankruptcy appeal.  Instead, it dismissed Linda’s appeal under the fugitive 

disentitlement doctrine. The district court determined that Linda 'is a fugitive,' that 

her 'fugitive status is connected to this appeal,' and that her 'blatant disregard for 

the authority of the judicial system renders her ineligible to pursue an appeal.'"  

Defendant Linda appealed that ruling to the 9th Circuit. 

The 9th Circuit reversed.  It first ruled that the bankruptcy court had the power to 

enter a final judgment because the parties consented.  As to the dismissal of the 

appeal, the 9th Circuit said "we have generally confined our application of the 

fugitive disentitlement doctrine to challenges to detentions, where an appellant’s 

status as a fugitive from confinement clearly undercuts his challenge to his 

confinement."  

The district court’s dismissal of Linda’s civil bankruptcy appeal was 

based solely on Linda’s “blatant disregard for the authority of the judicial 

system.”  But disregard for the authority of a different court does not 

constitute a “necessity” capable of “justify[ing] the rule of disentitlement 

in this case.” Degen, 517 U.S. at 829 (recognizing that the Supreme Court 

has “held it unconstitutional to use disentitlement similar to this as 

punishment [even] for rebellion against the United States”).   

The dismissal was therefore "an arbitrary response” to Linda’s flight from a 

related criminal prosecution.   
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Mwangi v. Wells Fargo Bank (In re Mwangi), 764 F.3d 1168 (9th Cir. 

August, 2014)  

 

Issue:   Did Wells Fargo Bank violate the automatic stay by freezing the debtor's 

bank account immediately after the petition was filed?               

Holding:   No.  The debtor had no right to the funds at that time.   

Appeal from District Court 

Jay Bybee 

 

Immediately upon the filing of a chapter 7 petition here, Wells Fargo Bank 

"placed a 'temporary administrative pledge' on the Debtors’ accounts [holding 

about $17,000 at the time].  Wells Fargo then requested instructions from the 

Chapter 7 trustee regarding the distribution of account funds, a portion of which 

the Debtors claimed as exempt. . ."  WFB does that in all chapter 7 bankruptcy 

cases.  The Nevada exemption claimed was that 75% of the funds were from 

earnings and therefore exempt.  The debtor asked the bank to lift the hold and the 

bank refused without the trustee's agreement.  The debtor then filed a motion for 

sanctions for violation of the automatic stay.  The bankruptcy court denied the 

motion but the BAP reversed and remanded.  The bankruptcy court then refused to 

award sanctions.  That was not appealed.  The debtor then filed a class action 

adversary against WFB.  The bankruptcy court dismissed the complaint and the 

debtor appealed to the district court.  The district court affirmed. 

The 9th Circuit affirmed.  The key issue to it was whether the debtor had the right 

to the exempt portion of the funds based on Nevada exemption law.  "The general 

rule is that exempt property immediately revests in the debtor.  See In re Gebhart, 

621 F.3d at 1210 (“The effect of an exemption is that the debtor’s interest in the 

property is ‘withdrawn from the estate (and hence from the creditors) for the 

benefit of the debtor.’”(quoting Owen, 500 U.S. at 308)); Bell v. Bell (In re Bell), 

225 F.3d 203, 216 (2d Cir. 2000) (“Quite simply, property that has been exempted 

belongs to the debtor.”)."  But Schwab and Gebhart provide exceptions to the 

general rule.  Schwab says, according to the 9th circuit that if the exemption 

statute says that an interest in an asset is exempt, the asset itself remains in the 

estate.   
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The 9th circuit then says however that the asset claimed exempt is not actually 

exempt until the objection period runs.  "Because all interested parties [here] failed 

to act during the objections period, however, the account funds passed out of the 

bankruptcy estate and revested in the Debtors on October 19, 2009.  On that date, 

the Debtors developed a right to possess and control the account funds."  

Therefore, the debtors had no right to the funds until the objection period ran, 

there is no violation of the automatic stay by refusing access to the debtor.   

Finally, the 9th circuit says the bank had no duty to turnover the funds to the 

debtor under 542(a) because that section requires turnover to the trustee.  Section 

542(b) says that if a person owes a debt to the debtor, it shall pay the trustee.  That 

subsection does not require immediate turnover.  The bank here asked the trustee 

what to do and that met the requirements of 542(b).  

 

 

Snowden v. Check Into Cash of Washington Inc. (In re Snowden), 769 

F.3d 651 (9th Cir. September, 2014)  

 

Issue:   Did the bankruptcy court properly limit attorney's fees for violation of the 

automatic stay here?               

Holding:   No.  The right to fees end when the violation ends but the violation did 

not here when the court found that it ended.     

Appeal from District Court 

Margaret McKeown, concurring opinion by Paul Watford 

 

The chapter 7 debtor here "took out a $575 payday loan from Check Into Cash of 

Washington (“CIC”) to make ends meet for herself and her daughter."  As part of 

the transaction, she gave them a check they were supposed to hold.  She later put a 

stop payment on the check and filed chapter 7.  She listed them as a creditor.  A 

few weeks later, the creditor "used an electronic funds transfer to debit Snowden’s 

bank account for the amount due, overdrawing her account by $816.88, including 

bank charges."  The debtor then had a significant amount of emotional distress.  

After the debtor filed a motion for sanctions, the creditor, still denying that it did 

anything wrong, "proposed repaying Snowden the loan amount, bank fees, and 
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three hours of attorneys’ fees, a total of $1,445. Understandably, Snowden did not 

jump at this suggestion because the $1,445 did not compensate her for the 

emotional distress CIC had caused."  At trial, the bankruptcy court "found a willful 

violation of the automatic stay, and awarded emotional distress damages of 

$12,000 as well as the $575 loan amount, $370 in bank fees, $12,000 in punitive 

damages, and $2,538.55 in attorneys’ fees, totaling $27,483.55."  The court 

awarded attorneys fees only up to the date of the $1,445 offer made by the 

creditor.  The creditor appealed to the district court which essentially affirmed.  It 

remanded asking the bankruptcy court to reconsider whether the debtor “'clearly 

establish[ed]' that she suffered significant emotional harm."  Apparently the only 

evidence was her testimony.  The bankruptcy court reconsidered and came to the 

same conclusion.  The district court affirmed (again).    

The 9th Circuit reversed as to attorneys fees, affirmed the remainder.  As to the 

attorney's fees,  

"Sternberg established a brightline rule that attorneys’ fees incurred in an 

attempt to collect damages once the stay violation has ended are not 

recoverable.  However, the issue remains whether the [settlement offer] 

ended the violation.  To answer this question, we look to whether the 

petitioner is using '[t]he stay [a]s a shield, not a sword.'  As we explained 

in Sternberg, the limitation on recovery of attorneys’ fees was aimed at 

reducing incentives for further litigation while providing a bankruptcy 

petitioner a remedy for the stay violation."   

The 9th Circuit said it did not.  "Permitting the violator to short-circuit the 

remedies available under § 362(k)(1) by making a conditional offer to return the 

property wrongfully seized in violation of the automatic stay would undermine the 

remedial scheme of § 362(k)."  

In his concurrence, Judge Watford says that the ruling is correct because of 

Sternberg but, "Our court has made calculating attorney’s fees under 11 U.S.C. § 

362(k)(1) unnecessarily complicated.  The problem stems from our decision in 

Sternberg . . . where we construed § 362(k)(1)’s authorization of fee awards more 

narrowly than Congress likely intended.  Read most naturally, the statute allows a 

plaintiff to recover attorney’s fees incurred both in remedying a violation of the 

automatic stay and in bringing an action to recover the 'actual damages' caused by 
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that violation."  In other words, the debtor should be able to collect all attorneys 

fees.     

 

Hawkins v. The Franchise Tax Board of California (In re Hawkins), 769 

F.3d 662 (9th Cir. September, 2014)  

 

Issue:   Can spending on an excessive lifestyle instead of paying taxes constitute a 

"willful attempt to evade or defeat such tax" and therefore be non-dischargeable?                 

Holding:   No, there must be a specific intent to evade payment of the tax.       

Appeal from District Court 

Sidney Thomas, dissent by Johnnie Rawlinson 

 

The chapter 7 debtor here was very successful.  He worked for Apple for awhile 

and left to develop video games on his own.  His income was in the millions for at 

least several years.  "The IRS asserts they enjoyed the trappings of wealth, such as 

a private jet, expensive private schooling for the children, an ocean-side 

condominium in La Jolla, and a large private staff."  On advice from KPMG, the 

debtor invested in off shore tax shelters.  The IRS audited him and disallowed the 

tax shelter deductions.  Over the next several years, the debtor sold stock and other 

properties and paid huge portions of the IRS debt he owed.  His business started to 

go down and he used assets to try to save it but it ultimately failed.  At the time of 

his chapter 11 filing, he owed the IRS $19 million and the FTB $15 million.  The 

IRS and FTB asserted that the taxes owed "were excepted from discharge pursuant 

to 11 U.S.C. § 523(a)(1)(c), which excepts from discharge any debt 'with respect 

to which the debtor . . . willfully attempted in any manner to evade or defeat such 

tax.”  The primary, but not exclusive, theory of the IRS and FTB was that the 

[debtors'] maintenance of a rich lifestyle after their living expenses exceeded their 

income constituted a willful attempt to evade taxes."  The bankruptcy court agreed 

saying that the debtors' "personal living expenses from January 2004 to September 

2006 were 'truly exceptional.'  The court estimated that the couples’ personal 

expenses exceeded their earned income by $516,000 to $2.35 million during that 

period."  Their "rich lifestyle after their living expenses exceeded their income 

constituted a willful attempt to evade taxes."  The district court affirmed. 
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The 9th Circuit reversed.  "The key question in this case is the meaning of the 

word 'willful' in the statute."  The court analyzed section 523(a)(1) and said "the 

statute as a whole, including its 'object and policy,' indicate that the term 'willfully' 

is to be narrowly construed."  "A narrow interpretation of 'willfully' is also in 

accord with case precedent that generally except tax debts from discharge under § 

523(a)(1)(C) only when the conduct amounting to attempted tax evasion is of a 

type likely to be accompanied by an evasive motivation.  Acts found by other 

circuits to constitute 'willful[] attempt[s]' include declining to file tax returns, 

shifting assets to another person or a false bank account, shielding assets, and 

switching all financial dealings to cash."  The code requires: 

"a showing of specific intent to evade the tax.  Therefore, a mere showing 

of spending in excess of income is not sufficient to establish the required 

intent to evade tax; the government must establish that the debtor took the 

actions with the specific intent of evading taxes.  Indeed, if simply living 

beyond one’s means, or paying bills to other creditors prior to bankruptcy, 

were sufficient to establish a willful attempt to evade taxes, there would 

be few personal bankruptcies in which taxes would be dischargeable." 

In her dissent, Judge Rawlinson says "There is little doubt, if any, that William 

Hawkins deliberately decided to spend money extravagantly rather than pay his 

duly assessed state and federal taxes."  She says the bankruptcy court's findings 

were not clearly erroneous.   

 

Rev Op Group v. ML Manager LLC (In the Matter of: Mortgages 

LTD.), 771 F.3d 1211 (9th Cir. November, 2014)  

 

Issue:   Is the appellate issue here equitably moot requiring dismissal of the 

appeal?                 

Holding:   Yes, based on the facts, undoing the activities that have taken place in 

the interim would be "impossible or inequitable."         

Appeal from District Court 
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J. Clifford Wallace 

 

"Pursuant to [confirmation of a chapter 11], the entity ML Manager LLC . . .  

manages and operates the loans left in [the debtor's] portfolio."  "After 

confirmation, a [party in interest] (Rev Op Group) moved for an order in the 

bankruptcy court ruling that ML Manager could not act as agent for their interests, 

and that objecting investors like the Rev Op Group should not be obligated to pay 

any share of the exit financing loan."  The bankruptcy court disagreed and denied 

the request.  The manager then began liquidating the estate.  Rev Op appealed to 

the district court which affirmed.  The district court refused to dismiss the appeal 

on the basis of mootness. 

The 9th Circuit dismissed the appeal.   "A party can move to dismiss an appeal as 

equitably moot if 'great changes in the status quo occurred after the district court 

rendered the orders appealed from,' even if the party never moved to dismiss the 

appeal as moot before the district court.  ML Manager argues that the distributions 

and other actions taken in the wake of the district court orders have greatly 

changed the status quo."  A major factor here was that Rev Op did not seek a stay 

pending appeal.  "Appellants flunked the first step.  They did not apply to the 

bankruptcy judge for a stay . . . and have given no adequate reason on the record 

for not doing so.”  "When a party that disagrees with an order of the bankruptcy 

court seeks a stay of the order, it notifies third parties that the transactions they 

might enter into with the estate may be undone on appeal.  If the disagreeing party 

fails to seek a stay, any third parties who purchased property or extended a loan 

may later have a transaction undone without sufficient notice."  The fact that the 

appellant did not have the funds to pay for an appeal bond does not help them.  

Further, based on the facts, undoing the activities that have taken place in the 

interim would be "impossible or inequitable."  Therefore the appeal is moot 

whether they sought a stay in the first place or not.   

 

Rev Op Group v. ML Manager LLC (In the Matter of: Mortgages 

LTD.), 771 F.3d 623 (9th Cir. November, 2014)  

 

Issue:   Did the bankruptcy court here properly disregard a fact pled in an answer 

to a complaint?                 
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Holding:   No.  Factual allegations in a pleading, as opposed to legal conclusions, 

must be presumed to be true.       

Appeal from District Court 

J. Clifford Wallace 

 

"Pursuant to [confirmation of a chapter 11], the entity ML Manager LLC . . .  

manages and operates the loans left in [the debtor's] portfolio."  The manager then 

sought to sell some of the assets and a party in interest, Rev Op Group, objected.  

Rev Op Group argued that the manager did not have authority to sell the assets.  

The manager "moved for a declaratory judgment that all investors had executed 

documents designating [it] as agent and that those agency documents had been 

properly transferred to [it].  Rev Op Group denied that it had executed the 

agreements."  The bankruptcy court "ruled that Rev Op Group’s denials would 

only be accepted as true if the denials were plausible."  It then "held that Rev Op 

Group’s denials were implausible, because Rev Op Group admitted the investors 

had signed documents with the same name as those that included agency 

agreements."  Because the denials were implausible, the bankruptcy court ruled 

that the manager had "irrevocable authority" to sell the assets.  The court then 

approved the sale of the properties.  The district court affirmed.   

The 9th circuit reversed.  The court considered first whether the appeal was 

equitably moot and found that it was not.  "Although substantial consummation of 

the bankruptcy plan has occurred, modification of the order would not inequitably 

affect innocent third parties.  Moreover, 'there are many options open to the 

bankruptcy court other than complete plan reversal that can remedy some of [Rev 

Op Group’s] claims if proved valid.'” 

As to the "declaratory judgment," the court said, "Under the federal pleading rules, 

which apply to adversary proceedings in bankruptcy court, see FED. R. BANKR. 

7008(a), a court cannot disregard statements in a pleading unless the court 

specifically determines that the statement was made in bad faith under Federal 

Rule of Civil Procedure 11, or should be struck under Rule 12(f)."  Here the 

bankruptcy court did not consider either.  "In sum, courts cannot examine 

statements in an answer or other pleading and decide, on the basis of their own 

intuition that the statements are implausible or a sham and thus can be disregarded.  
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Factual allegations in a pleading, as opposed to legal conclusions, must be 

presumed to be true." 

 

Mano-Y&M, Ltd. v. Field (In the Mortgage Store, Inc.) , -- F.3d ---, (9th 

Cir. December, 2014)  

 

Issue:   Is the seller of real property here the "initial transferee" of the down 

payment or was the escrow agent the initial transferee?                 

Holding:   Yes.  Since the funds came not from the buyer but from the debtor, the 

transfer of funds was a fraudulent conveyance.         

Appeal from District Court 

Wallace Tashima 

 

Mano ("Seller") sold some real property to George Lindell ("Buyer") for $2.2 

million, $300,000 down.  Lindell owned the debtor.  An attorney in Hawaii was 

essentially the escrow agent.  The debtor here paid the down payment but title to 

the property went to George Lindell, the buyer.  About two years later, the debtor 

filed chapter 7.  "After an audit, it became clear that The Mortgage Store was 

operating a Ponzi scheme."  The trustee sued Mano, the seller, to avoid the 

$300,000 transfer as a fraudulent conveyance since title to the property went to 

Lindell and not the debtor.  Mano defended saying that the debtor gave the funds 

to the attorney serving as the escrow agent who then gave it to Mano.  Mano 

argued it was not the "initial transferee" but a "subsequent transferee" giving it 

additional defenses.  The bankruptcy court granted summary judgment to the 

trustee and ruled that Mano was the initial transferee and therefore the additional 

defenses were irrelevant.  The district court affirmed.   

The 9th Circuit affirmed.  "Section 550(a) does not define the term 'initial 

transferee.'  In the absence of a statutory definition, we apply the so-called 

'dominion test' to determine whether a party is the initial transferee." “Under the 

dominion test, a transferee is one who . . . has dominion over the money or other 

asset, the right to put the money to one’s own purposes.”  "Key in the dominion 

test is 'whether the recipient of funds has legal title to them' and whether the 
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recipient has 'the ability to use [the funds] as he sees fit.'”  The attorney "never 

held legal title to the funds at issue, a factor [which is] highly significant in the 

dominion analysis."  The attorney "had no right to control their distribution."  The 

attorney therefore was not a transferee at all.   

"In distinguishing between initial and subsequent transferees, Congress 

determined that, as between creditors and transferees, '[t]he initial 

transferee is the best monitor.''' "Unlike subsequent transferees, who 

'usually do not know where the assets came from and would be ineffectual 

monitors if they did,' initial transferees tend to have relationships and 

influence with the debtor." 
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Tracht Gut LLC v. County of Los Angeles (In re Tracht Gut LLC), 503 

B.R. 804 (9th Cir. BAP  January, 2014)  

 

Issue:   Did the debtor here state a claim for relief in its complaint seeking to avoid 

a prepetition tax sale?   

Holding:   No.                          

Judge Maureen Tighe  

Pappas, Taylor, Dunn 

Opinion by Pappas 

The County of Los Angeles conducted a property tax sale on real property.  

Shortly thereafter, the debtor filed chapter 11.  The county recorded the deed 

postpetition.  The debtor then filed a complaint seeking to avoid the sale on the 

grounds that it was a fraudulent conveyance, as a sale for less than fair value, and 

that the recording of the deed violated the automatic stay.  The county filed a 

Motion to Dismiss which was granted without leave to amend on the basis that the 

complaint was so skimpy as to "test the spirit of Rule 11."  The Debtor filed a 

Motion for Reconsideration which was denied attaching a proposed amended 

complaint.   

The BAP affirmed.  The BAP reaffirmed the Supreme Court ruling in BFP that 

foreclosure sales are presumed to be for "reasonably equivalent value."  It points 

out that there were no allegations that the sale was not conducted pursuant to 
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California law.  In fact, the opinion sets forth a nice summary of California law of 

tax sales procedures.  As to violation of the automatic stay, it says that the 

recording of the deed is a ministerial act and therefore does not violate the stay.  

As of the petition date, the debtor had no ownership interest in the property and 

the recording of the deed was required by state law.  There is also a very nice 

summary about FRCP 12(b)(6) and the general right to amend.   

Note:  The opinion points out that the bankruptcy court may not have had the 

power to enter final judgment based on Bellingham but since no one brought that 

up, it would proceed. 

 

Hudson v. Martingdale Investments LLC (In re Hudson), 504 B.R. 569 

(9th Cir. BAP January, 2014)  

 

Issue:   Was a proper foundation laid for the admission of a "third party document" 

here?     

Holding:   No.                          

Judge Sandra Klein  

Ballinger, Pappas, Kurtz 

Opinion by Ballinger 

The chapter 13 debtor here filed the petition apparently moments after a 

foreclosure sale.  The buyer filed a motion for relief to proceed with the unlawful 

detainer.  The motion attached a declaration of the buyer which in turn attached a 

report from the foreclosure trustee showing that the sale occurred minutes before 

the petition was filed.  The debtor argued that the report attached to the declaration 

was inadmissible hearsay.  The court ruled there was sufficient foundation and 

granted the motion.  During the appeal, the chapter 13 was dismissed.   

The BAP reversed.  First, the BAP said that the appeal was not moot because 

"effective relief can be granted."   As to the business records exception, the record 

does not "contain the foundational showing required for admissibility of materials 

such as the Sale Report, which is not a [movant] document, but is a third party 
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record of Priority Posting found in [movant's] and [the foreclosure trustee's] files."  

As to third party document's, “[R]ecords a business receives from others are 

admissible under [FRE 803(6)] when those records are kept in the regular course 

of that business, relied upon by that business, and where that business has a 

substantial interest in the accuracy of the records.”  The offered declarations did 

not state "that the Sale Report was kept in the regular course of [movant's] or [the 

trustee's] business" or that those entities relied on the records.      

Note:  there is a very nice summary of how the business records exception works.              

 

Bendetti v. Gunness (In re Gunness), 505 B.R. 1 (9th Cir. BAP January, 

2014)  

 

Issue:   Is the debt here non-dischargeable as being a domestic support obligation?     

Holding:   No, it is not owed to a “spouse, former spouse, or child of the debtor.”                          

Judge Victoria Kaufman  

Kurtz, Ballinger, Pappas 

Opinion by Kurtz 

The chapter 7 debtor here was ordered to pay attorneys fees to the creditor here by 

a state court prepetition.  The fees were to be paid to the debtor's husband's ex-

wife.  The fees arose out of the divorce between the debtor's husband and her 

husband's ex-wife.  Husband and his then girlfriend - the debtor - engaged in a 

fraudulent conveyance which was litigated as part of the divorce between husband 

and his ex-wife (the creditor here).  The court found the conveyance to be 

fraudulent and awarded fees against both the husband and his girlfriend - the 

debtor here.  The fees were therefore not owed by the debtor to her "spouse or 

former spouse," they were owed to her husband's former spouse.  The creditor 

argued that there are many cases that say that the debt does not necessarily have to 

be payable directly to the spouse or ex-spouse.  The court ruled that those cases do 

not apply and found the debt to be discharged. 
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The BAP affirmed.  There is only one 9th Circuit published case dealing with this 

issue.  In that case, "The court of appeals held that 'the identity of the payee is less 

important than the nature of the debt,' and explained that, even though the fees 

were not directly payable to a child of the debtor – a person explicitly covered by 

§ 523(a)(5) – it was sufficient that the fees were incurred for that child’s benefit 

and were in the nature of support for that child." The focus is on "whether the debt 

arose from goods, services or other benefits or relief provided to the spouse, 

former spouse or child of the debtor in conjunction with domestic relations 

proceedings."  Here it is not since the debtor was never married to the creditor 

here.  Further, "the discharge of this debt in [the debtor's case would not] 

adversely affect the finances of [the debtor's] spouse, former spouse, or child ...." 

for the same reason. 

 

Wank v. Gordon (In re Wank),  505 B.R. 878 (9th Cir. BAP January, 

2014)  

 

Issue:   Did the court properly grant summary judgment for non-dischargeability 

by fraud on the facts here?     

Holding:   No.  A declaration made pursuant to a prebankruptcy settlement should 

not have been given any weight.      

Judge Maureen Tighe  

Pappas, Kurtz, Ballinger 

Opinion by Pappas 

The debtor and creditors here were engaged in prepetition litigation which they 

settled.  As part of the settlement, the debtor, an attorney, signed a declaration 

which purportedly set forth facts intended to establish that he committed fraud, 

just in case he filed bankruptcy.  The parties agreed that the declaration would be 

"sealed" and held in escrow not to be used unless he filed bankruptcy.  The debtor 

later filed chapter 7 and the creditors filed a non-dischargeability complaint.  They 

then filed a Motion for Summary Judgment using the declaration as the sole 

evidence of fraud.  The debtor opposed the motion with another declaration (the 

"second declaration") saying he signed the first declaration under duress and that it 



51 
©  M. Jonathan Hayes 2015 
 

contained statements that were not true, setting forth his version of what was 

"really true."  Judge Tighe granted summary judgment.  As to the second 

declaration, she said, "The statements [in the Second Declaration] do not dispute 

the key statements made [in the First Declaration].  They simply try to explain 

them away or justify them or rationalize them."  "The bankruptcy court made it 

clear that it was ruling solely on the basis of the First Declaration." 

The BAP reversed.  It said first of all "we agree with Wank that, given the 

circumstances surrounding his execution of the First Declaration in this case, and 

when viewed in light of the strong public policy prohibiting debtors from 

contracting with creditors to forego the protections of a bankruptcy filing, Wank’s 

statements in the First Declaration must, at a minimum, be viewed with great 

skepticism."  Secondly, the BAP said that Judge Tighe essentially weighed the 

credibility of the debtor by looking at both declarations and deciding that the first 

should be given more weight.  On summary judgment, the court may not make 

credibility decisions.  Third, the first declaration had no facts which established 

that the creditors reasonably relied on the debtor's purported statements.   

In Judge Ballinger's concurrence, he agreed that Judge Tighe should not have 

made the credibility determination on the record she had in front of her.  But he 

thought the first declaration was sufficient to establish fraud including reasonable 

reliance.      

 

DeNoce v. Neff (In re Neff), 505 B.R. 255 (9th Cir. BAP  February, 

2014)  

 

Issue:   Where the Bankruptcy Code provides that a fraudulent transfer made 

within one year of the petition is grounds to deny the discharge, may the one year 

be extended by equitable tolling?       

Holding:   No, it is a "statute of repose" rather than a "statute of limitations."   

Judge Victoria Kaufman 

Kirscher, Taylor, Dunn 

Opinion by Kirscher 
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The debtor here filed two consecutive chapter 13s and then a chapter 7.  During 

one of the chapter 13s, he transferred property to a trust.  In the chapter 7, creditor 

argued that the transfer was grounds to deny the discharge as a transfer to delay, 

hinder or defraud creditors.  The transfer however was more than one year before 

the petition date for the chapter 7.  The creditor argued that the one year limitation 

should be equitably tolled since he did it during the chapter 13.  The court ruled 

that the deadline could not be tolled because it was a "statute of repose" rather than 

a "statute of limitation."   

The BAP affirmed.  “A statute of limitations creates an affirmative defense where 

plaintiff failed to bring suit within a specified period of time after his cause of 

action accrued, often subject to tolling principles.”  It depends usually on when the 

action accrued or when the plaintiff learned of the accrual.  "A statute of repose 

'bar[s] any suit that is brought after a specified time since the defendant acted . . . 

even if this period ends before the plaintiff has suffered a resulting injury.'”  

"Statutes of repose are not concerned with the plaintiff’s diligence; they are 

concerned with the defendant’s peace.  'Put more bluntly, there is a time when 

allowing people to put their wrongful conduct behind them — and out of the law’s 

reach — is more important than providing those wronged with a legal remedy, 

even if the victims never had the opportunity to pursue one.'”  A statute of 

limitations is tolled when the court "concludes that equitable considerations 

excuse a plaintiff’s failure to take the required action within the time period.” 

“Statutes of repose do not start to run when the plaintiff has or discovers he has an 

action.  Rather, the statutes set an outside limit as to when the cause of action can 

accrue in the first place.” 

 

Dale v. Maney (In re Dale), 505 B.R. 8 (9th Cir. BAP  February, 2014)  

 

Issue:   Must the chapter 13 debtor turnover to the trustee an inheritance to which 

he became entitled to more than 180 days after the petition date?       

Holding:   Yes.   

Judge Sarah Curley, Arizona 

Dunn, Pappas, Kurtz 
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Opinion by Dunn 

The chapter 13 debtor here became entitled to receive an inheritance of $30,000 

more than 180 days after he filed his chapter 13.  The trustee demanded that he 

turn it over for distribution to creditors.  The court agreed with the trustee. 

The BAP affirmed.  Section 541 provides that an inheritance must be turned over 

to the trustee only if the debtor becomes entitled to it within 180 days after the 

petition is filed.  Section 1306(a)(1) provides that property in a chapter 13 includes 

all property in section 541 plus "all property of the kind specified in such section 

that the debtor acquires after the commencement of the case but before the case is 

closed, dismissed, or converted to a case under chapter 7, 11, or 12 of this title, 

whichever occurs first[.]"  This short opinion analyzes several other cases and 

simply concludes that the bankruptcy court "did not err."  It states that the ruling 

"is consistent with the great weight of authority interpreting the application of § 

1306(a)(1) with respect to postpetition inheritances in chapter 13, explicitly 

considering the temporal exclusion included in § 541(a)(5)."  

 

Daecharkhom v. Waugh Real Estate Holdings LLC (In re 

Daecharkhom),  505 B.R. 898 (9th Cir. BAP February, 2014)  

 

Issue:   When the bankruptcy court determines that there was no substantial 

justification for bringing a 523 action, may it reduce the fees requested based on 

"special circumstances"?       

Holding:   No, it can reduce the amount to a reasonable amount but if it finds 

special circumstances, it must not award any fees at all.     

Taylor, Jury, Kirscher 

Opinion by Taylor 

Creditor filed a complaint seeking a finding that the debt was non-dischargeable 

under section 523(a).  After trial, the court ruled for the debtor.  The debtor then 

asked for approximately $8,000 in fees arguing that there was no substantial 

justification for bringing the complaint.  The court agreed that there was no 
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substantial justification, but reduced the amount requested to $4,500 saying there 

was a "special circumstance" although he did not set forth what the special 

circumstance was.  He apparently simply believed that the amount requested was 

too high.   

The BAP reversed and said the entire amount should have been awarded.  Section 

523(d) states that fees must be awarded if the creditor's position is not 

substantially justified "except that the court shall not award such costs and fees if 

special circumstances would make the award unjust."  The court can reduce fees 

to the amount it believes is reasonable.  But if it believes that there are special 

circumstances, it may not award fees at all.  Here the court improperly applied 

special circumstances and then did not specify the facts leading to the finding.  

"[U]nder § 523(d) a fee award and the special circumstances exception are 

mutually exclusive determinations."  The BAP agreed that there was no substantial 

justification and apparently believed that the amount requested was reasonable.  It 

remanded with instructions to award the full amount.  

Calderon v. Lang (In re Calderon),  507 B.R. 724 (9th Cir. BAP 

February, 2014)  

 

Issue:   Did the court here properly deny the debtor's homestead exemption where 

he had vacated the property one year prior to filing his petition?       

Holding:   No, under Arizona law.  Denial of the exemption was reversed and 

remanded for further development of the facts.   

Judge Eileen Hollowell, Arizona 

Kurtz, Dunn, Pappas 

Opinion by Kurtz 

The debtor moved out of his home and rented it to an unrelated person for a one 

year period with one year options to renew.  After he was out of the home for 

about a year, he filed chapter 7.  The trustee objected to his homestead exemption 

claimed under Arizona law.  The debtor responded that he intended to return to the 

property after the lease ended.  The bankruptcy court held an evidentiary hearing 

although she heard only the trustee's side since the debtor did not properly 
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cooperate in the pretrial procedure.  The court found that "a vague intent to return 

to the property at some unspecified future point" was not sufficient to permit the 

homestead exemption.   

The BAP reversed.  Under Arizona law, a person who has moved out of his home 

is presumed not to have abandoned the homestead for two years.  "On the petition 

date, if the debtor has been living elsewhere for less than two years, only evidence 

of a clear intent of permanent removal will suffice to permit the bankruptcy court 

to find that the debtor has abandoned his homestead exemption under Arizona law.  

On the other hand, on the petition date, if the debtor has been living elsewhere for 

two years or more, then the debtor is presumed to intend for the removal to be 

permanent, and only evidence of a clear intent for the removal to be temporary 

will overcome that presumption."  "When, as here, the bankruptcy court has 

applied an incorrect legal standard, we typically vacate the bankruptcy court’s 

decision and remand so that the bankruptcy court can apply the correct law to the 

facts of the case."  

        

Wages v. JP Morgan Chase Bank (In re Wages), 508 B.R. 161 (9th Cir. 

BAP March, 2014)  

 

Issue:   Where the debtor operates a business in his home, may the loan on his 

home be modified in chapter 11?       

Holding:   No.  

Judge Jim Pappas, Idaho    

Jury, Kirscher, Kurtz 

Opinion by Jury, Dissent by Kurtz 

The chapter 11 debtors here filed a plan proposing to modify their loan on real 

property that included their home.  "In 1999, debtors purchased property 

consisting of a house, buildings and eleven acres near Heyburn, Idaho (property).  

Initially, they used approximately four acres for raising feed or crops, five acres 

for pasturing livestock and two acres for residential purposes."  Later they stopped 

using the property for the livestock, feed and crops business and started a small 
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trucking business.  On the petition date, "they were using a portion of the property 

to operate the business, including a small office in the house and enough adjoining 

space to park two truck tractors and up to three trailers."  The bank objected to the 

plan and the court sustained the objection.   

The BAP affirmed, 2-1.   

"According to its plain language, the prohibition against modification of 

the rights of the holders of secured claims in § 1123(b)(5) has three 

distinct requirements: first, the security interest must be in real property; 

second, the real property must be the only security for the debt; and third, 

the real property must be the debtor’s principal residence.  Here, there is 

no dispute that the first two requirements have been met.  Creditor’s claim 

is secured by debtors’ real property and debtors do not assert that anything 

other than the real property secures the claim.  Therefore, our focus is on 

the last requirement — whether the real property is debtors’ principal 

residence.  If it is, debtors may not modify the claim secured by their 

property." 

The BAP looked to the definition of "debtor's principle residence" in section 101 

and said it "does not equate the term 'real property' with 'debtor’s principal 

residence.'”  In other words, residence can clearly be personal property as well as 

real property.  Similarly, the BAP says the intention of the parties is not relevant.  

It then discussed the "bright line approach," that is, if the debtor lives there, the 

loan cannot be modified.  "We agree with the bankruptcy court’s assessment that 

there is nothing in the bankruptcy code indicating that, once a commercial use of a 

property becomes sufficiently 'significant,' that property ceases being the debtor’s 

principal residence — either a property is a debtor’s principal residence or it is 

not." 

The dissent stated, "In my view, the majority takes the statutory phrase 'claim 

secured only by a security interest in real property that is the debtor’s principal 

residence' and recasts it as if the phrase actually read “claim secured only by a 

security interest in real property that includes the debtor’s principal residence.” 
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Brosio v. Deutsche Bank National Trust Company (In re Brosio), 505 

B.R. 903 (9th Cir. BAP March, 2014)  

 

Issue:   Where a bank files a proof of claim and then withdraws the claim after the 

debtor objects, is the debtor entitled to attorneys fees as the "prevailing party" 

under California Law?       

Holding:   No.  

Judge Stephen Johnson, Northern District of California    

Kirscher, Dunn, Jury 

Opinion by Kirscher  

The debtor here filed chapter 13.  Deutsche, the first mortgage on her home, filed a 

proof of claim asking for the amount owed plus "$425.00 for 'attorney fees for 

filing proof of claim, reviewing plan and filing request for special notice[.]'   [The 

debtor] was current in her mortgage payments at the time the POC was filed."  The 

debtor filed a one page objection to the POC but did not set it for hearing.  Shortly 

thereafter, the bank filed an amended POC and removed the $425.  The debtor 

then informally demanded $825 in attorneys fees and after that was denied, filed a 

motion seeking attorneys fees of $5,265 citing Cal Civil Code section 1717 saying 

she was the "prevailing party" and therefore had the right to the fees.  The 

bankruptcy court ruled she was not the prevailing party and that the amount 

requested was not reasonable. 

The BAP affirmed.  The debtor was not the prevailing party for a number of 

reasons.  1.  The court did not rule on the objection, i.e., there was no decision by 

the court that could be looked at as a "victory" or "unqualified win.  2.  A POC is 

similar to a complaint (procedurally) and when the bank amended the POC, it 

essentially withdrew its complaint.  3.  The bank had the right under the loan 

documents to charge the $425.      
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Francis v. Wallace (In re Francis), 505 B.R. 914 (9th Cir. BAP March, 

2014)  

 

Issue:   Is the debtor's obligation under the divorce settlement here to pay the 

credit cards and "hold wife harmless," non-dischargeable under Section 

523(a)(15)?       

Holding:   Yes.    

Judge Alan Jaroslovsky, Northern District of California    

Dunn, Jury, Kirscher 

Opinion by Dunn  

The chapter 7 debtor here agreed in his prepetition divorce to pay the credit cards 

and "hold ex-wife harmless [therefrom]."  The family law court incorporated that 

into the judgment.  The debtor husband did not pay the credit cards and his ex-

wife was forced to pay them.  She then sought repayment from him and he filed 

chapter 7.  The ex-wife argued that the debt was not discharged under 523(a)(15).  

The debtor husband argued that the obligation was not a debt under California 

because the agreement did not provide that the debtor indemnify his ex-wife.  The 

debtor argued that under California law, since the creditors were not suing his ex-

wife, he had no duty to hold her harmless.  The bankruptcy court ruled that it was 

a debt and it was not discharged under (a)(15). 

The BAP affirmed.  "[I]n spite of the absence of specific 'indemnification' 

language in Francis’ covenants in the Judgment, [ex-wife] has an implied 

indemnification claim against [the debtor] under California law that constitutes a 

'debt' for purposes of § 101(12)."  Furthermore, "The Judgment obligated [the 

debtor] to pay and hold [ex-wife] harmless from the Credit Card Debts. [Ex-

wife's] claim for [the debtor's] failure to pay and hold her harmless from the Credit 

Card Debts was an enforceable Judgment debt in California state court."   
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Sachan v. Huh (In re Huh), 506 B.R. 257 (9th Cir. BAP March, 2014)  

 

Issue:   May the fraud of the debtor's partner or agent be imputed to the debtor thus 

making the vicarious debt non-dischargeable?       

Holding:   Yes, but only where the debtor "knew or should have known" of the 

fraud, i.e., had a "culpable state of mind."    

Judge Barry Russell, Central District of California    

En Banc 

Opinion by Dunn, Chief Judge  

The creditor here proved in state court that he was cheated by a broker (not the 

debtor here) when he bought a business from a third party.  The state court 

judgment was against the broker, the corporation the broker worked for and Huh - 

the debtor here and owner of the corporation.  The reason the state court judgment 

was against Huh is not terribly clear but it is based on the fact that he owned the 

corporation and that it was doing business solely under his broker's license.  The 

broker who committed the fraud received some 95% of the commission paid on 

the deal and the corp received the rest.  When Huh filed chapter 7, the judgment 

creditor filed a non-dischargeability complaint based on fraud.  After trial, the 

bankruptcy court made a number of findings that the debtor was not even aware of 

the sale until it closed and certainly did not make any misleading statements, 

directly or indirectly, to the creditor.  "The court found that [the broker] was [the 

debtor's] agent, [but] declined to impute [the broker's] fraud to [the debtor]." 

The BAP affirmed.  The BAP began by discussing two old Supreme Court cases.  

In Neal v. Clark, (1877) "the Supreme Court interpreted the term 'fraud' to mean 

positive or active fraud, and not 'implied fraud, or fraud in law, which may exist 

without the imputation of bad faith or immorality.'”  But in Strang v. Bradner, 

(1885), the Supreme Court said, "[W]e are of [the] opinion that [a partner’s] fraud 

is to be imputed . . . to all the members of his firm."  "This is especially so when, 

as in the case before us, the partners, who were not themselves guilty of wrong, 

received and appropriated the fruits of the fraudulent conduct of their associate in 

business."  The BAP noted that the discharge was not as "liberal" in those days 
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and was heavily based on partnership law.  Also, "Agency law, as we understand it 

today, was not well developed."         

The BAP specifically adopted the "knew or should have known" test, i.e., the 

partnership or agency debt owed by the partner is considered incurred by fraud, 

the fraud of the partner, only where the partner "knew or should have known" of 

the fraud.  It discussed the Geiger and Bullock cases where the Supreme Court 

held that Congress intended these debts to be non-dischargeable only where the 

debtor had a "culpable state of mind."     

   

Stipp v. CML-NV One, LLC (In re Plise), 506 B.R. 870 (9th Cir. BAP 

March, 2014)  

 

Issue:   Are sanctions here against a third party for non-compliance with a 

subpoena appropriate?       

Holding:   Not under FRCP 37 and not until the Court finds contempt for the 

failure to comply with the subpoena.      

Judge Linda Riegle, Nevada    

Kirscher, Taylor, Jury 

Opinion by Kirscher  

A creditor here served a subpoena on Mr. Stipp, debtor's "special litigation counsel 

and as general counsel for . . . one of Debtor’s companies, which served as the 

manager of most (if not all) of the entities previously owned by Debtor."  Stipp 

timely served an objection to the subpoena.  Months of significant arm-wrestling 

ensued.  Numerous motions were filed on both sides and the creditor sought 

sanctions based on FRBP 37(a)(5).  The court ruled on the various motions.  "The 

bankruptcy court also awarded attorney’s fees of $10,000 for CML’s efforts in 

bringing the Countermotion to Compel, reducing it from the $11,809 requested 

because Stipp had produced some documents." 

The BAP reversed.  "In its Countermotion to Compel and reply, CML requested 

sanctions for its attorney’s fees under Civil Rule 37(a)(5), incorporated by Rule 
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7037."  "Civil Rule 37 applies to motions to compel production only from a 'party' 

under Civil Rule 34, incorporated by Rule 7034, which in turn provides that 

motions to compel production from nonparties are governed by Civil Rule 45.  

Because Stipp is a nonparty, the bankruptcy court could not resort to the 

enforcement remedies under Civil Rule 37 for noncompliance with a subpoena."  

"Hence, the only way CML could seek sanctions against Stipp for 

noncompliance with the subpoenas was to seek to hold him in contempt of 

court."  

"Under Civil Rule 45(e), a court may hold in contempt a person who fails 

'without adequate excuse' to obey a subpoena.  A nonparty served with a 

subpoena has three options: it may (1) comply with the subpoena, (2) 

serve an objection on the requesting party in accordance with Civil Rule 

45(c)(2)(B), or (3) move to quash or modify the subpoena in accordance 

with Civil Rule 45(c)(3).  Here, Stipp timely served Written Objections to 

the subpoenas in accordance with Civil Rule 45(c)(2)(B).  This qualifies 

as an 'adequate excuse.'  Having raised timely objections to the subpoenas, 

Stipp was not required to produce documents, or even search for them, 

until CML obtained an order directing compliance.  When a nonparty has 

objected to a subpoena under Civil Rule 45(c)(2)(B) or even when its 

objection has been first raised in a motion to quash, a court may not 

invoke its contempt powers for failure to comply without first issuing an 

order compelling that compliance.  

 "Therefore, Stipp’s excused noncompliance with the subpoenas could not 

be deemed a 'contempt' under Civil Rule 45(e), and sanctions were not 

warranted.  The bankruptcy court also could not impose sanctions under 

its 'inherent authority' for abuse of the judicial process, absent a showing 

and finding of bad faith." 

 

Wu v. Markosian (In re Markosian), 506 B.R. 273 (9th Cir. BAP March, 

2014)  

 

Issue:   Are postpetition earnings of the chapter 11 debtor property of the estate 

when the case is converted to chapter 7?       
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Holding:   No.  See Section 348(f). 

Judge Arthur Weissbrodt, Northern District of California    

Jury, Kirscher, Dunn 

Opinion by Jury 

The debtor here filed chapter 7, converted it to chapter 11 and later converted it 

back to chapter 7.  During the chapter 11, the debtor became entitled to a bonus of 

$102,000 which was paid after the case was converted back to chapter 7.  The 

trustee demanded turnover of the bonus as property of the estate.   The bankruptcy 

court ruled that the debtor was not required to turnover the bonus based on Section 

348. 

The BAP affirmed.  "[Section 348] expressly states that the date of the petition 

remains unchanged [when a case is converted].  'Where a case is converted from 

Chapter 11 to Chapter 7, property of the estate is determined by the filing date of 

the Chapter 11 petition, and not by the conversion date.'”  "[A]t the time Congress 

enacted § 348(f), it 'clearly conveyed its purpose to avoid penalizing debtors who 

first attempt a repayment plan . . . [t]here is no policy reason as to ‘why the 

creditors should not be put back in precisely the same position as they would have 

been had the debtor never sought to repay his debts . . . .’” 

 

Frates v. Wells Fargo Bank (In re Frates), 507 B.R. 298 (9th Cir. BAP 

March, 2014)  

 

Issue:   Must a motion to avoid judgment lien under section 522(f) comply with 

California CCP 684.010?       

Holding:   No.   

Judge Roger Efremsky, Northern District of California    

Jury, Kirscher, Dunn 

Opinion by Jury 
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The chapter 13 debtors here filed a motion to avoid judgment lien under section 

522(f).  The creditor did not respond.  The bankruptcy court denied the motion on 

the basis that it did not comply with Cal. Code Civ. P. § 684.010, namely, it did 

not identify the property in the notice and it did not serve counsel listed on the 

abstract.   

The BAP reversed.  "We conclude that Debtors satisfied the requirements for 

procedural due process . . . in compliance with the Federal Rules of Bankruptcy 

Procedure and the holding in Mullane v. Cent. Hanover Bank & Trust Co., 339 

U.S. 306, 314–15 (1950).  We also hold that compliance with CCP § 684.010 is 

not required for lien avoidance motions."  "Rules 4003(d), 9014 and 7004 govern 

the notice and service requirements for lien avoidance motions under § 522(f).  

These rules provide a coherent scheme of procedural due process safeguards."  

"We conclude that both the motion and notice afforded Wells Fargo the 

opportunity to present its objections because the notice and motion reasonably 

conveyed the required information."  

 

Spokane Law Enforcement Federal credit Union v. Barker (In re 

Barker) unpublished, 2014 WL 1273765 (9th Cir. BAP March, 2014)   

 

Issue:   Was the creditor's proof of claim timely here since the debtor's schedules 

showed the debt thus making that an "informal proof of claim"?       

Holding:   No.   

Judge Ralph Kirscher, Montana  

Standard:  de novo   

Jury, Kurtz, Pappas 

Opinion by Jury 

In this chapter 13, a credit union creditor filed its proof of claim late.  The trustee 

objected.  The credit union argued excusable neglect, and that the debtor's 

schedules listing the debt constituted an "informal proof of claim."   The 

bankruptcy court sustained the objection. 
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The BAP affirmed.   "To the extent SLECU argues that excusable neglect is a 

basis for enlarging the time for filing a proof of claim, that argument has no merit.  

The excusable neglect standard set forth in Rule 9006(b)(3) does not apply to 

permit the court to extend the time for filing a proof of claim under Rule 3002(c)." 

As to the informal proof of claim, there is an excellent analysis of how that rule 

works.  In summary, the creditor must send some paper to the debtor making it 

known that there is an explicit demand "showing the nature and amount of the 

claim against the estate."  The formal proof of claim would then relate back to 

that.  The debtor's schedules obviously are insufficient to be an informal proof of 

claim.   

 

Drummond v. Luedtke (In re Luedtke), 508 B.R. 408 (9th Cir. BAP 

April, 2014)  

 

Issue:   May an above median chapter 13 debtor deduct $200 per month for "older 

vehicle operating expense" when computing their plan payment?       

Holding:   No.   

Judge Ralph Kirscher, Montana    

Kurtz, Pappas, Jury 

Opinion by Kurtz 

The chapter 13 debtors here "claimed as part of their monthly transportation 

expenses a $200 'older vehicle operating expense.'”  The trustee objected on the 

basis that the "expense is not part of the Internal Revenue Service’s ('IRS’s') 

National Standards and Local Standards, which generally control what expenses 

above-median-income debtors may claim, and there was no other permissible 

basis for the [debtors] to claim this expense."  The debtors argued that "they were 

entitled to claim the older vehicle operating expense, in accordance with Chapter 8 

of Part 5 of the IRS’s Internal Revenue Manual ('IRM')." The trustee argued in 

response that the deduction "is not to be found in the IRS's Financial Analysis 

Handbook (IRM 5.15.1), the portion of the IRM which identifies, describes and 
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interprets the IRS’s National Standards and Local Standards."  The bankruptcy 

court overruled the objection and confirmed the plan.     

"The bankruptcy court explained that its holding was a logical extension of the 

reasoning set forth in two Supreme Court cases, Ransom v. FIA Card Servs., N.A., 

131 S.Ct. 716 (2011), and Hamilton v. Lanning, 560 U.S. 505 (2010). 

The BAP reversed.  "We believe that the plain meaning of the language in § 

707(b)(2)(A)(ii)(I) controls the resolution of this issue.  The statutory text dictates 

that debtors’ monthly expenses under the means test 'shall be the debtor's 

applicable monthly expense amounts specified under the National Standards and 

Local Standards . . . issued by the Internal Revenue Service.'”  

"Ransom instructs that the Financial Analysis Handbook, IRM Part 5, 

Chapter 15, Section 1, may be relevant and even persuasive authority to 

the extent it helps interpret the National Standards and Local Standards 

and to the extent it does not conflict with the Bankruptcy Code.  But 

nothing in Ransom supports the proposition that bankruptcy courts may 

look to other aspects of IRS policy and procedure in order to interpret and 

supplement the National Standards and Local Standards.  Once again, we 

reiterate that the older vehicle operating expense is not part of those 

standards nor is it referenced in the Financial Analysis Handbook, which 

identifies, describes and interprets these standards. Rather, the older 

vehicle operating expense is an additional expense that IRS collection 

employees may consider in the process of assessing a taxpayer’s offer to 

compromise delinquent tax liability." 

As to Hamilton, "bankruptcy courts have discretion to consider 'known or virtually 

certain changes' in the debtor’s income and expenses when determining projected 

disposable income under § 1325(b)(1)."  Here the debtors did not offer evidence 

that the expense was "virtually certain" to occur.    

 

Shahrestani v. Alazzeh (In re Alazzeh), 509 B.R. 689 (9th Cir. BAP 

April, 2014)  

 

Issue:   Is an agreed upon extension of the deadline to file a section 727 complaint 

effective when it is not approved by the court before the original deadline ends?       
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Holding:   No, and there is no waiver under these facts.   

Judge Catherine Bauer, Central District of California    

Dunn, Kirscher, Taylor 

Opinion by Dunn 

The chapter 7 debtor here agreed to extend the deadline for the creditor to file a 

section 727 action for one week.  The agreement was via email and no stipulation 

or order was provided to the court.  The creditor filed the complaint within the 

extended time period.  A year later "after engaging in an unsuccessful mediation 

and substantial discovery," the debtor filed a motion for summary judgment based 

on the failure to timely file the complaint.   The court granted the motion. 

The BAP affirmed.  "Rule 4004(b) governs the procedure for requesting an 

extension of the deadline set forth in Rule 4004(a):  (1) On motion of any party in 

interest, after notice and hearing, the court may for cause extend the time to object 

to discharge.  Except as provided in subdivision (b)(2), the motion shall be filed 

before the time has expired."  Since the court did not extend the time for cause, it 

was not extended and the complaint was late.  As to the argument that the debtor 

waived the right to object, the debtor included, in his answer to the complaint, an 

affirmative defense that the complaint "is barred by the applicable Statute of 

Limitations.”  Further, the words of the emails provide that the debtor only agreed 

to stipulate to the extension, not to directly extend the deadline.  In addition, the 

debtor moved under the affirmative defense before anyone asked the court to 

resolve the issues on the merits.  In the Supreme Court case Kontrick, the parties 

actually went to trial.  The debtor there did not object to the untimeliness until 

after trial.     

 

Hussain v. Malik (In re Hussain), 508 B.R. 417 (9th Cir. BAP April, 

2014)  

 

Issue:   Did the debtor here provide sufficient records to avoid denial of his 

discharge for failure to provide records?       
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Holding:   No, the records must be sufficient to "meaningfully inform a creditor as 

to the nature and quality of the gas station’s profits and expenditures."  

Judge William Altenberger, Visiting Judge, Central District of California    

Taylor, Dunn, Kirscher 

Opinion by Taylor 

The chapter 7 debtor here and the creditor were involved in the joint purchase of a 

gas station.  The creditor ultimately demanded return of his $162,500 investment.  

Apparently the debtor just didn't have the money as the gas station business was 

failing.  The debtor had, at some point, given the creditor two checks to pay back 

the investment but the checks bounced.  After the chapter 7 was filed, the creditor 

filed a complaint seeking to deny the discharge for failure to keep sufficient 

records and various other theories.  After a one day trial, the court found the 

debtor did not keep sufficient records and denied the discharge on that basis. 

The BAP affirmed.  The debtor argued first that the creditor was not really a 

creditor and therefore had no standing.  Apparently the argument was that the 

investment was made into a partnership and the debtor was not liable for the 

investment.  At trial, the court rejected the section 523 "tort claims" but  the giving 

of the checks was sufficient to establish a debt and therefore standing to object to 

the discharge.  Under California law, "[a] party may create a payment liability to a 

payee by providing a personal check even if on the obligation of another."  As to 

the records, the debtor provided his tax returns which showed the income and 

expenses of the gas station but no further support.  That was not sufficient at least 

according to Judge Altenberger and his ruling is not clear error.  "What the Debtor 

fails to grasp is that, where a business is involved, simply producing a bottom line 

number as to income earned, expenses incurred, or losses suffered during a 

calendar year may be insufficient.  Under these circumstances, the income tax 

returns or Schedule C tax statements could not meaningfully inform a creditor as 

to the nature and quality of the gas station’s profits and expenditures.  This is 

particularly true in the context of a cash intensive business where creditors cannot 

easily identify possible preferences or fraudulent transfers without more detail."  
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Brown v. Acosta (In re Brown), (unpublished) 2014 WL 1891208 (9th 

Cir. BAP May, 2014)  

 

Issue:   Can "civil conspiracy to defraud" be sufficient to establish non-

dischargeable fraud?       

Holding:   Yes.    

Judge Barry Russell, Central District of California    

Pappas, Taylor, Kurtz 

Opinion by Pappas 

A state court here found that one Diana Williams committed fraud and that the 

debtor "collaborated in a civil conspiracy and joint venture from which [the 

debtor] benefited at Plaintiff's expense."   The creditor filed a complaint seeking to 

hold the debt non-dischargeable under section 523(a)(2).  Judge Barry Russell 

ruled that the state court judgment by itself established non-dischargeable fraud. 

The BAP affirmed.   

"[T]he State Court Judgment does not find that [the debtor] made any 

representations to [creditors].  Indeed, there is nothing in the record to 

suggest that [the debtor] ever communicated, or was otherwise in contact, 

with the [creditors].  Thus, [the debtor] cannot be held directly liable 

under § 523(a)(2)(A) for the fraudulent representations made to the 

[creditors] by Williams. 

"[G]iven the findings in the State Court Judgment, an exception to 

discharge is appropriate based upon the imputation of Williams’ fraud to 

[the debtor] under the test announced in In re Huh.  In concluding that 

[the debtor] participated in a civil conspiracy under California law, the 

state court necessarily concluded that [the debtor] collaborated with 

Williams to defraud the [creditors] and, thus, that [the debtor] 'knew or 

should have known' of Williams’ wrongdoings." 

An important side note is that Judge Russell told the debtor at the status 

conference that he was "bound" by the state court decision and essentially had no 
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choice.  The BAP noted that collateral estoppel is not mandatory but says that 

Judge Russell's comments did not really suggest that he believed he actually had 

no choice. 

 

Eden Place LLC v. Perl (In re Perl), 513 B.R. 566 (9th Cir. BAP May, 

2014)  

 

Issue:   Where the property owner has obtained a prepetition UD Judgment, did 

the lockout of the debtor postpetition without relief from stay violate the automatic 

stay?         

Holding:   Yes under these facts.   "Based on the Panel’s decision in Williams v. 

Levi (In re Williams), 323 B.R. 691, 699 (9th Cir. BAP 2005), aff’d, 204 F. App’x 

582 (9th Cir. 2006), we AFFIRM." 

Judge Neil Bason, Central District of California    

Kirscher, Taylor, Dunn 

Opinion by Kirscher 

Eden Place purchased the debtor's home at a prepetition foreclosure sale.  The 

debtor filed suit in state court to set aside the sale and Eden Place filed an unlawful 

detainer.  Eden Place obtained a UD judgment and sent the sheriff to evict the 

debtor.  The debtor filed "a skeletal chapter 13."  It is not clear whether the sheriff 

posted the lockout notice before or after the petition date.  Eden Place filed a MFR 

shortly after the petition was filed.  The sheriff in the meantime locked out the 

debtor.  Eden Place's atty said that at that point, because there was no state court 

stay of the UD judgment and based on CCP 715.050, the sheriff was "on auto-

pilot."  The debtor filed an "Emergency Motion to Enforce the Automatic Stay, Set 

Aside the Eviction and for Order in Contempt."  The debtor argued that "his 

possessory interest in the Residence constituted an equitable interest under § 

541(a) protected by § 362(a)(3)."  It was an equitable interest because of the 

pending litigation in state court re wrongful foreclosure.  "Eden Place contended 

that no federal courts of appeals have ever ruled that a squatter who loses an 

unlawful detainer action still has a cognizable property interest that would warrant 
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invoking the automatic stay.  Alternatively, Eden Place argued that cause existed 

to annul the stay retroactively to June 20, 2013."   

Judge Bason granted relief from stay but would not annul the stay.  “The eviction 

of the debtor by the Sheriff, at the request of the movant, after the bankruptcy 

petition was filed violated the automatic stay and is void[.]”  He said, "Now, when 

we’re talking about a cause of action or claims or defenses such as an assertion of 

a right to possession, even if that’s after a writ of possession, there are still claims 

there."  The chapter 13 was dismissed a month or so later.  The debtor did not 

participate in this appeal.   

The BAP affirmed.  "Creditor’s action may be violative even if a minimal interest, 

such as a squatter’s or possessory interest, is held by the debtor or the estate."  In 

re Smith, Judge Zurzolo's case, "is contrary to our holding in In re Williams."  Plus 

Smith is a landlord tenant case, this is not.   

As to CCP 715.050, it is preempted by the bankruptcy code.  It also noted that § 

362(b)(22) applies only to landlord tenant relationships.     

  

  

Rivera v. Orange County Probation Dept (In re Rivera), 511 B.R. 643 

(9th Cir. BAP June, 2014)  

 

Issue:   Is a debt owed by a parent to the Orange County Probation Dept for the 

cost of her son's incarceration a non-dischargeable domestic support obligation?         

Holding:   Yes. 

Judge Ted Albert, Central District of California    

Pappas, Kirscher, Latham, 

Opinion by Pappas 

"Debtor’s minor son was incarcerated in Orange County from 2008 to 2010, for a 

total of 593 days.  California law provides that '[t]he father [or] mother . . . of a 

minor . . . shall be liable for the reasonable costs of support of the minor while the 

minor is . . . detained in . . . any institution or other place  . . . pursuant to an order 
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of the juvenile court.' CAL. WELF. & INST. CODE § 903(a)."  The maximum a 

parent can be charged is $30 per day.  The Orange County Probation Dept argued 

that the debt owed by the parents was a DSO domestic support obligation.  Judge 

Albert agreed that it was DSO.   

The BAP affirmed.   

"As the result of the 2005 amendments, debts that are 'owed to or 

recoverable by' a 'governmental unit' may also constitute domestic support 

obligations. § 101(14A)(A)(ii).   And second, BAPCPA expanded the 

'nature' of the debt that is excepted from discharge as a domestic support 

obligation.  Under the revised Code, the inquiry now is whether a debt is 

'alimony, maintenance, or support (including assistance provided by a 

governmental unit) of such spouse, former spouse, or child of the debtor . 

. . .'”  

"[W]e conclude that the debt owed by Debtor to Orange County qualifies 

as a nondischargeable domestic support obligation because, without 

factual dispute, that debt:  (1) accrued before the order of relief; (2) is 

owed to a governmental unit; (3) was incurred for the support of Debtor’s 

child as 'assistance provided by a governmental unit;' (4) was established 

before Debtor’s bankruptcy by an order of the state court; and (5) has not 

been assigned to a nongovernmental entity for collection." 

The debtor argued that the debt was not in the "nature of support."  But the BAP 

said the debt was for “food and food preparation, clothing, personal supplies, and 

medical expenses' while he was incarcerated.  These sorts of costs are 

quintessentially support expenses, whether they are incurred by a child’s parents 

or by a governmental unit." 

 

In re KVN Corporation, Inc. , 514 BR 1 (9th Cir. BAP July, 2014)  

 

Issue:   Did the court err when it refused to approve an agreement between the 

chapter 7 and a secured creditor whereby the trustee would sell overencumbered 

assets and receive a carve-out of the proceeds for the estate?         
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Holding:   Yes.  There is a presumption that trustees should not enter into these 

arrangements but the presumption is rebuttable.    

Standard on Appeal:  Abuse of Discretion 

Judge Alan Jaroslovsky, Northern District of California    

Jury, Kurtz, Dunn 

Opinion by Jury 

Here the chapter 7 trustee and a secured creditor bank agreed that the trustee 

would sell certain over-encumbered assets, and split the proceeds, i.e., the estate 

would receive a carve-out of approximately $5,000 as part of the sale.  Judge 

Jaroslovsky refused to approve the arrangement saying "It is a slippery slope, to 

my mind, when the debtor and the secured creditor start making deals.  I do not 

believe it’s the appropriate role of a chapter 7 trustee to liquidate fully-

encumbered assets."   

The BAP reversed and remanded.  It first agreed that "It is universally recognized. 

. . that the sale of a fully encumbered asset is generally prohibited."  But it also 

said that there is no per se rule prohibiting the arrangements.  "[A]greements such 

as the one before us have been reviewed under a standard of heightened scrutiny 

due to past abuses." 

"Of course, the presumption of impropriety is a rebuttable one.  To rebut 

the presumption, the case law directs the following inquiry:  Has the 

trustee fulfilled his or her basic duties?  Is there a benefit to the estate; i.e., 

prospects for a meaningful distribution to unsecured creditors?  Have the 

terms of the carve-out agreement been fully disclosed to the bankruptcy 

court?  If the answer to these questions is in the affirmative, then the 

presumption of impropriety can be overcome. The bankruptcy court made 

no findings with respect to these questions."    

It added, "[W]hether $5,000 from the lien proceeds will result in a meaningful 

distribution to the unsecured creditors is a question of fact that is, on this sparse 

record, susceptible of diverse inferences resulting in different conclusions." 
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Keys v. 701 Mariposa Project, LLC  (In re 701 Mariposa Project, LLC), 

514 BR 10 (9th Cir. BAP July, 2014)  

 

Issue:   Did the court have personal jurisdiction over the creditor here such that the 

objection to her proof of claim could be sustained by default?         

Holding:   No.  The proof of claim was filed by the debtor and the creditor had not 

"engaged in any conduct that could be construed as consent to the bankruptcy 

court’s personal jurisdiction."      

Judge Maureen Tighe, Central District of California    

Kurtz, Blumenstiel, Pappas 

Opinion by Kurtz 

Here the chapter 11 debtor filed a proof of claim for a creditor and then an 

objection to the POC.  The objection was served by mail at a location the debtor 

knew she did not live in any longer.  The creditor did not respond and the 

objection was sustained.  Four months later the creditor filed a Motion for 

Reconsideration arguing she was not served with the objection properly.  The 

motion was denied.  There was ample evidence that she knew the objection had 

been filed but did nothing to respond.  "The court found that Keys’ actual notice of 

the claim objection was sufficient to satisfy the minimal requirements of due 

process."  The creditor filed a Notice of Appeal in pro per.   

The BAP reversed.  "Because 701 Mariposa did not serve Keys at her 'dwelling 

house or usual place of abode,' 701 Mariposa’s attempted service of process by 

mail did not comply with the requirements of Rule 7004(b)(1)." 

 

"Keys has admitted that she had actual notice of the claim objection and 

the hearing thereon.  Furthermore, she had a full copy of the claim 

objection papers at least three weeks before the date set for the claim 

objection hearing.  These facts are more than sufficient to satisfy the due 

process requirements with respect to the claim objection proceedings.  

Thus, Keys’ due process argument lacks merit." 
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Notwithstanding that however, the BAP said the court had no personal jurisdiction 

over the creditor.  "Effective service of process, made in compliance with Rule 

7004 and Civil Rule 4, is a prerequisite to the bankruptcy court exercising personal 

jurisdiction over a litigant."  "[C]laims objections are subject to a specific Rule 

stating in part as follows: 'A copy of the objection [to claim] with notice of the 

hearing thereon shall be mailed or otherwise delivered to the claimant . . . at least 

30 days prior to the hearing.'  Rule 3007(a)."   

"[W]hen, as here, the creditor has not filed a proof of claim, has not 

otherwise participated in the bankruptcy case, and has not otherwise 

engaged in any conduct that could be construed as consent to the 

bankruptcy court’s personal jurisdiction, personal jurisdiction principles 

dictate that federal courts cannot exercise jurisdiction over a litigant in the 

absence of proper service of process." 

Service can be proper when there is substantial compliance but that was not the 

case here where the pleading was served at a location which was known not to be 

the creditor's "usual place of abode."  "[S]ervice of process by mail for the purpose 

of establishing personal jurisdiction over a litigant is a 'rare privilege which should 

not be abused or taken lightly.'” 

 

Yellow Express LLC v. Dingley (In re Dingley) , 514 B.R. 591 (9th Cir. 

BAP Aug, 2014)  

 

Issue:   Is a pending state court civil contempt hearing for non-payment of 

sanctions stayed by the automatic stay?        

Holding:   No.  "The Ninth Circuit has created a bright-line rule" that civil 

contempt proceedings are not stayed.   

Standard:  violation of the automatic stay is reviewed de novo.  Award of 

sanctions is abuse of discretion.      

Judge Bruce Beesley, Nevada    

Kirscher, Jury, Taylor 
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Opinion by Kirscher, concurring opinion by Jury 

Here the creditor obtained a order granting sanctions in a prepetition state court 

matter.  The sanctions were against the debtor and two LLCs he owned.  The 

sanctions were not paid so the state court set an OSC re further sanctions for non-

payment of the first sanctions.  The creditor's attorney proceeded to prepare and 

file the pleadings requested by the state court even though, by then, the debtor had 

filed chapter 7.   The debtor then sought an order from the bankruptcy court 

holding the creditor in violation of the automatic stay.  The creditor defended 

saying "that Ninth Circuit authority excepted a state court contempt proceeding 

from the automatic stay . . . [citing] David v. Hooker, Ltd., 560 F.2d 412 (9th Cir. 

1977), and Dumas v. Atwood (In re Dumas), 19 B.R. 676 (9th Cir. BAP 1982)."  

The bankruptcy court agreed with the debtor and awarded $1,500 in sanctions 

against the creditor. 

The BAP reversed.   "As a preliminary matter . . . the Ninth Circuit has 

definitively held that the applicability of the automatic stay is within the exclusive 

jurisdiction of the bankruptcy court." [emphasis added by MJH].  As to the issue at 

hand: 

"The Ninth Circuit has created a bright-line rule on whether the automatic 

stay applies to state court contempt proceedings, whether they are based 

on nonpayment of a monetary sanction or some other behavior which 

violates a state court order: if the sanction order 'does not involve a 

determination [or collection] of the ultimate obligation of the bankrupt nor 

does it represent a ploy by a creditor to harass him' the automatic stay 

does not prevent the proceeding from going forward. Hooker, 560 F.2d at 

418." 

 

The opinion then discusses various policy arguments and arguments from other 

jurisdictions but concludes, "We ultimately determine, however, that it is for the 

Ninth Circuit to make the determination of the continued viability of the Hooker 

bright-line test."   

Judge Jury "reluctantly" agrees that Hooker controls but she argues that because 

there are so many exceptions to the stay in section 362(b), the courts should not 

come up with new ones.  Further this appears to be a collection action rather than a 

proceeding to protect the integrity of the court.   
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Kallman & Company LLP v. Lewis (In re Lewis), 515 B.R. 591 (9th Cir. 

BAP Aug, 2014)  

 

Issue:   Was a sale by the chapter 7 trustee here "consummated" so that the non-

filing spouse was unable to match the sales price and trump the sale pursuant to 

section 363(i)?        

Holding:   No.     

Standard:  "We review an order approving a § 363 sale for an abuse of discretion.  

[That] involves a two-pronged test; first, we determine de novo whether the 

bankruptcy court identified the correct legal rule for application. . . [W]e next 

review whether the bankruptcy court’s application of the correct legal rule was 

clearly erroneous."       

Judge Alan Ahart, Central District of California    

Taylor, Dunn, Kirscher 

Opinion by Taylor 

 

Here the chapter 7 debtor listed a lawsuit against his former employer as an asset.  

The trustee agreed to sell the claim to the employer for $40,000 subject to 

overbids.  At the hearing, the court approved the sale as there were no overbids.  

After the order was entered but before the sale closed, the trustee advised the 

buyer/employer that he was going to sell the asset to the debtor's non-filing spouse 

under 363(i).  The court ultimately approved that sale to spouse.   

"In pertinent part, § 363(i) provides that:  

Before the consummation of a sale . . . of property of the estate that was 

community property of the debtor and the debtor’s spouse immediately 

before the commencement of the case, the debtor’s spouse . . . may 

purchase such property at the price at which such sale is to be 

consummated." 
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The BAP affirmed.  The argument here is whether the first sale that the court 

approved was "consummated" since the sale was approved and the Order was 

entered.  Ahart and the BAP agreed it was not since based on the terms of the 

agreement and the fact that the purchase price had not been paid.   The BAP said, 

consummation "involves more than mere approval of a sale . . . [it] requires 

finalization of the sale; this will typically involve payment."   

The procedure in this case is a little involved but the BAP ultimately said, "the 

plain language of § 363(i) is clear and unambiguous.  Thus, while it is true that 

policy generally favors the finality of § 363 sales, it is also clear that Congress 

contemplated that, in the course of a § 363 sale, two particular categories of 

persons can intervene and alternatively purchase property.  This statutory risk is 

obvious.  Indeed, the Rule 6004(h) stay, in part, allows a spouse or co-owner the 

time necessary to exercise this right. In this context, policy does not trump 

unambiguous statutory language." 

 

DeLuca v. Seare (In re Seare) , 515 B.R. 599 (9th Cir. BAP Aug, 2014)  

 

Issue:   Did the court properly sanction the chapter 7 debtor's attorney for not 

representing the debtor in a non-dischargeability action?        

Holding:   Yes, for many reasons but most importantly for not properly defining 

the goals of the representation at the outset and for not getting informed consent to 

the "unbundling."       

Standard:  abuse of discretion       

Judge Bruce Markell, Nevada    

Kirscher, Taylor, Jury 

Opinion by Kirscher, concurrence by Jury 

 

Here the chapter 7 debtor had sued his former employer prepetition in District 

Court for sexual harassment but later he admitted that he had "embellished" the 

claims.  Based on that, the District Court dismissed the case and entered judgment 

against him for attorneys fees of $67,000.  The debtor then filed chapter 7 using 
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attorney DeLuca.  The employer filed a 523 complaint against the debtor and 

DeLuca told the debtor to find someone else to defend him.  The debtor filed an 

answer in pro per and attended the status conference.  At that time, Judge Markell 

issued an OSC against DeLuca re why he should not be sanctioned for "Failing to 

Represent Debtor in the . . . Adversary Proceeding.”  DeLuca responded saying 

that his 19 page retainer agreement expressly excluded adversary proceedings 

from the representation.  In fact the debtor initialed every page of the retainer 

agreement although apparently no one from the DeLuca office went through it 

with him.  Also DeLuca tried to dodge responsibility by saying that he had no 

reason to believe that a complaint may be on the way.  The court clearly did not 

believe that and said that it was so obvious it was coming there might not have 

been a reason for filing the case in the first place.  After an evidentiary hearing, the 

court ordered DeLuca to return the $2,000 fee and "that for the next two years 

DeLuca provide a copy of the Sanctions Opinion to future adversary clients whose 

case he declines."  DeLuca appealed. 

The BAP affirmed.  In a very long opinion, the BAP looked first (as did Markell) 

at the Nevada Rules of Professional Responsibility.   "Specifically, the court found 

that as a result of a lack of communication at the initial consultation DeLuca failed 

in his primary duty — ascertaining Debtors’ objectives and defining the goals of 

the representation."  The big problem according to Markell and the BAP is that 

DeLuca spent very little time with the client at the outset and left the rest to his 

staff.  The "unbundling" "decision" was not made with any thought - it was part of 

the preprinted retainer agreement.  The retainer agreement said that representation 

in adversary proceedings would be extra.  "The bankruptcy court held that DeLuca 

had further violated NRPC 1.2(c) because he did not obtain Debtors’ informed 

consent in limiting the scope of his representation."  When DeLuca later told the 

debtor he would not represent him in the adversary, he "changed" the basis of the 

agreement.   

Markell also found and the BAP agreed that DeLuca violated section 707(b)(4)(C) 

by failing to "perform a reasonable investigation."  He also violated 526(a) and 

528(a) by "failing to accurately explain that he would not represent Debtors in an 

adversary proceeding and the risks Debtors could face in bankruptcy."  He 

violated 528(a) because he did not sign the retainer agreement and  

"because the Retainer Agreement did not 'clearly and conspicuously' 

explain the scope of services and fees. Id.  Specifically, DeLuca excluded 
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services using technical terms like 'nondischargeability allegations' and 

'adversary proceedings,' which a layperson would not likely understand.  

Further, the standard form contract did not relate these services to a 

client’s particular case, and, without clarification from DeLuca about 

which additional services were likely to be needed, Debtors had no way of 

knowing which exclusions were likely to apply and what the chances were 

of facing increased legal fees." 

Judge Jury's concurrence says the unbundling is a "minefield" but makes an effort 

to explain when it is appropriate.  "If done correctly, unbundling may be key to 

competent consumer bankruptcy attorneys providing much needed representation 

to debtors at an affordable price. Without the ability to unbundle adversaries, the 

flat fee which a consumer attorney would need to charge for basic bankruptcy 

representation might become prohibitive and exacerbate the already existing 

problem of pro se filings."  It was "the initial intake interview that tripped DeLuca 

up because he did not properly define the goal of the representation of [the 

debtor]."  "All the other ethical and statutory violations found by the bankruptcy 

judge flowed from this initial deficiency in the limited scope representation."  She 

ended with her "suggestions for such attorneys to avoid violating ethical rules and 

the Bankruptcy Code when they limit the scope of representation of consumer 

debtors."   

    

Sterba v. PNC Bank (In re Sterba) , 516 B.R. 579 (9th Cir. BAP Aug, 

2014)  

 

Issue:   Did the bankruptcy court apply the proper choice of laws rules re the 

statute of limitations here?      

Holding:   No.         

Standard:  de novo       

Judge Alan Jaroslovsky, Northern District of California    

Kurtz, Dunn, Jury 
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Opinion by Kurtz 

 

The chapter 7 debtor here objected to the proof of claim of PNC Bank, a wiped out 

second priority lienholder, on the basis that the California four year statute of 

limitations had run.  The bank argued that the court should apply the Ohio SOL 

based on a "choice of law provision" in the agreement.  The SOL in Ohio is six 

years.  The boilerplate choice of law paragraph said nothing specifically about the 

SOL.  "According to the bankruptcy court, the note’s choice of law provision was 

controlling and dictated that Ohio law applied."   

The BAP reversed.  "The bankruptcy court held that, when a federal court 

considers claims based on state law, the forum state’s choice of law rules apply."  

"In the Ninth Circuit, federal choice of law rules generally follow the Restatement 

(Second) of Conflict of Laws ('Restatement').  The choice of law rules of the 

forum state generally are 'irrelevant' in answering choice of law questions in 

federal question cases."  The BAP said that a prior 9th Circuit case was binding on 

it, Des Brisay v. Goldfield Corp., 637 F.2d 680, 682 (9th Cir. 1981).  "In other 

words, Des Brisay held that, as a matter of law, a standard contractual choice of 

law provision does not cover choice of law questions involving statutes of 

limitations because the Restatement generally characterizes statutes of limitations 

as procedural in nature and hence controlled by the forum state’s laws."  The BAP 

said, "it is not our role to decide which Ninth Circuit decisions no longer represent 

good law.  That prerogative is enjoyed only by the Ninth Circuit and the Supreme 

Court." 

 

Bechtold v. Gillespie (In re Gillespie) , --- BR --- (9th Cir. BAP Aug, 

2014)  

 

Issue:   Were attorneys fees awarded by a state court against the debtor in 

postpetition litigation here discharged by the chapter 7 discharge?      

Holding:   No.  The debtor chose to "return to the fray."           

Standard:  de novo       

Judge Arthur Weissbrodt, Northern District of California    
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Kurtz, Dunn, Jury 

Opinion by Kurtz 

 

The chapter 7 debtor here and the creditor were involved in extensive prepetition 

litigation.  The crux of the dispute was the ownership of personal property and 

whether a prepetition lien sale was done properly.  Both sides also accused each 

othe 

r of related bad conduct.  The debtor filed chapter 7 and the creditor sought relief 

from stay which was granted.  The parties went back to state court where the 

debtor filed an answer and a  number of cross-claims.  At the end of the litigation, 

the state court awarded attorneys fees against the debtor of $135,000 for the 

postpetition portion of the litigation.  The debtor asked the bankruptcy court to 

find that the fees were prepetition and therefore discharged.  The issue was 

whether the debtor had "voluntarily returned to the fray."  At first the court said 

that he had "voluntarily returned to the fray" but then reversed itself saying that 

"because the debtor’s participation in postpetition litigation was 'not entirely 

voluntary,' the creditor’s fees claim arose prepetition and hence was subject to the 

debtor’s chapter 7 discharge." 

The BAP reversed.  It first discussed the meaning of prepetition claim pointing out 

that the definition is very broad.  "However, the Ninth Circuit has adopted a 

different standard for determining for discharge purposes when an attorney’s fee 

claim arises.  Under that standard, even if the underlying claim arose prepetition, 

the claim for fees incurred postpetition on account of that underlying claim is 

deemed to have arisen postpetition if the debtor 'returned to the fray' postpetition 

by voluntarily and affirmatively acting to commence or resume the litigation with 

the creditor."  The debtor argued that he had no choice but to "return to the fray."  

The BAP called that argument "fallacious."  "The state court litigation was, at 

bottom, a dispute over ownership of the collateral, with each side using the 

litigation as an opportunity to assert their respective interests in the collateral and 

to assert claims for damages to the extent their respective property interests were 

interfered with."   

It is likely that the result would have been different if the postpetition state court 

dispute was limited to issuing involving ownership of the collateral.  But the 

debtor was clearly seeking damages.  For one thing, he had purchased the right to 



82 
©  M. Jonathan Hayes 2015 
 

seek damages against this creditor from the estate.  His actions were not 

"defensive in nature." 

 

Cruz v. Stein Strauss Trust #1361 (In re Cruz) , 516 B.R. 594 (9th Cir. 

BAP Aug, 2014)  

 

Issue:   Did the bankruptcy court properly annul the stay on request of the third 

party buyer?      

Holding:   Yes, the buyer is a "party in interest."             

Standard:  standing reviewed de novo, decision to annul stay is reviewed for clear 

error       

Judge Mark Houle, Central District of California    

Kirscher, Taylor, Dunn 

Opinion by Taylor 

 

After many bankruptcy filings over a few years, a "Ms. Ko" transferred a 5% 

interest in real property to the chapter 7 debtor here.  The transfer was 

immediately before the sale.  The debtor had filed chapter 7 about a month earlier 

(before the transfer) and had not filed schedules etc.  The foreclosure sale took 

place notwithstanding the transfer.  A third party purchased the property.  The 

third party learned of the bankruptcy filing and moved for an order annulling the 

stay, declaring that there was no stay and that the case was filed in bad faith.  The 

debtor argued that the buyer had no standing to move for relief, was not a BFP and 

other arguments.  Judge Houle ruled that there was no stay because the debtor 

acquired the property after he filed the chapter 7.  He also found the filing to be in 

bad faith and "part of a scheme" etc.  He also annulled the stay (just to be safe I 

guess).   

The BAP affirmed.  As to standing, "Under § 362(d), a 'party in interest' may 

request relief from the stay.  A 'party in interest' can include any party that has a 

pecuniary interest in the matter, that has a practical stake in the resolution of the 

matter or that is impacted by the automatic stay."  As to whether it was property of 
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the estate, "We agree the Property was not 'property of the estate,' but it arguably 

was 'property of the debtor' and still protected by the stay under § 362(a)(5) at the 

time of the sale."  Section 362(a)(5) provides that a creditor may not enforce a lien 

on "property of the debtor."  The BAP said that the ruling annulling the stay was 

not clearly erroneous.  For one thing, the buyer did not get notice of the 

bankruptcy filing (which seems to suggest that it did not have standing).   

 

Aspen Skiing Company v. Cherrett (In re Cherrett) , --- BR ---, 2014 

WL 5843769 (9th Cir. BAP Nov., 2014)  

 

Issue:   Are the home mortgages here consumer debt for purposes of section 

707(b)?      

Holding:   No.               

Standard:  statutory construction is reviewed de novo, findings of fact are 

reviewed for clear error       

Judge Scott Clarkson, Central District of California    

Dunn, Kirscher, Taylor 

Opinion by Dunn 

 

This is a 707(b) motion to dismiss a chapter 7 case filed by a creditor that had a 

second priority trust deed lien on the debtor's real property.  The first and second 

loans on the property was 85% of his debt.  The debtor apparently had sufficient 

income to pay all of his debts.  The debtor claimed that the loans on the property 

were not consumer debts.  The loans were taken out by the debtor in 2006 to buy a 

condominium that he moved into when he accepted a new job with Aspen Skiing 

Company in Aspen with a $300,000 annual salary.  The first lien was a purchase 

money loan to buy the home; the second was a $500,000 loan from Aspen Skiing 

Co to buy the home.  The Aspen loan was to be forgiven depending on how long 

he remained with Aspen.  The value of the condo "plummeted" after the purchase.  

The debtor left the employment of Aspen at a time which made the loan repayable 

in full.  The debtor later accepted employment in California.  In his schedules, he 
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indicated he would surrender the condo.  The debtor argued that he bought the 

home in Aspen as part of taking the new job.  It was therefore not a consumer 

debt.  His wife remained in their previous residence at least for some period of 

time because of their children's schooling.  Judge Clarkson agreed with the debtor 

after hearing testimony.   

The BAP affirmed.  It first considered whether the order denying the motion to 

dismiss was a final order and therefore appealable.  It took a pragmatic approach.  

"Generally, an order denying a motion to dismiss is interlocutory."  However, "If 

[the] order [here] is not considered final, the moving party and the debtor will 

have to wait until the case is completed, which 'wastes debtor resources that 

should be used to pay creditors, and forces trustees and bankruptcy courts to 

expend their scarce institutional resources on abusive Chapter 7 petitioners.'”   

As to the issue of whether the debt was a consumer debt, the BAP determined that 

the finding was not clear error.  "At the Hearing, the bankruptcy court found that 

'[Paul’s] purpose of securing that debt, or incurring that debt, was for employment 

purposes.  The man needed to make money.  He wanted to take the job.  He knew 

he – to leave a [secure] position, he wanted to make more money.'  It concluded 

that Paul incurred the Housing Loan for a business purpose; he 'did it so he could 

work at a very prestigious, top of the line, equal to the Four Seasons, equal to the 

best hotels in the world [employer] . . . .'  The bankruptcy court therefore ruled that 

'primarily this loan was incurred for a business purpose.'”  

 

Ellis v. Yu (In re Ellis) , --- BR --- (9th Cir. BAP Nov., 2014)  

 

Issue:   May the bankruptcy court grant in rem relief to a person who is not a 

creditor?      

Holding:   No. Section 362(d)(4)(B) applies only to creditors, not property owners 

trying to evict the debtor.               

Standard:  grant of in rem relief is reviewed for abuse of discretion       

Judge Hannah Blumenstiel, Northern District of California    
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Pappas, Jury, Kurtz 

Opinion by Pappas 

 

The debtor here lost her home in foreclosure four years prior to the chapter 13 she 

filed here.  She was however still in possession, partially because of four previous 

bankruptcy filings.   The bank sold the property to Mr. Yu who then proceeded 

with a pending unlawful detainer.  The debtor then filed chapter 13 and Yu filed a 

motion for relief seeking in rem relief which was granted based on all the previous 

filings.  The debtor appealed.  After filing the notice of appeal, the debtor 

converted her case to chapter 7.  A discharge was entered while this appeal was 

pending.   

The BAP dismissed the ruling granting relief from stay as being moot.  It reversed 

the ruling granting in rem relief.  As to mootness, the granting of a discharge 

terminated the stay as to the debtor which made the appeal on that issue moot.  As 

to in rem relief, movant, Mr. Yu was not a creditor and therefore Section 

362(d)(4)(B) does not apply.  "Applying its plain meaning, this provision of the 

Code authorizes a bankruptcy court to grant the extraordinary remedy of in rem 

stay relief only upon the request of a creditor whose claim is secured by an interest 

in the subject property." 

 

Starky v. Birdsell (In re Starky) , --- BR ---, 2014 WL 6879921 (9th Cir. 

BAP Dec, 2014)  

 

Issue:   Did the court properly award fees to the chapter 7 trustee based on the 

"extended proceedings relating to the Debtors’ exemption claims" and the  debtor's 

delay in responding to the trustee's requests and actions?      

Holding:   Yes.                

Standard:  award of attorneys fees is reviewed for abuse of discretion.         

Judge Sarah Curley, District of Arizona    

Dunn, Jury, Kirscher 
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Opinion by Dunn 

 

The chapter 7 trustee here  filed an objection "to the Debtors’ claimed exemptions 

in the two 529 Plans and the two SunAmerica [bank] Accounts on the 

precautionary basis that the Debtors had not provided the Trustee with 

[documentation] that would allow the Trustee to determine if they were 'correctly 

set up and funded within the time limits to allow the exemptions.'” The amount in 

the accounts was about $10,000.  The debtor did not respond and the objection 

was sustained.  The trustee then demanded turnover and the debtor did not 

respond.  The trustee filed a turnover motion and the debtor finally responded with 

several legal arguments why the trustee could not get the money although still 

with insufficient documentation.  The debtors also amended their exemption list 

and clarified their position.  The trustee conducted a 2004 exam and the debtors 

filed a motion to vacate the exemption order.  After more hearings and pleadings 

and after finally getting the documentation needed, the trustee admitted that the 

non-exempt funds were $1,000.  The bankruptcy court then awarded "reasonable 

attorneys’ fees and costs to the chapter 7 trustee [based on the] extended 

proceedings relating to the Debtors’ exemption claims."  Debtor's counsel 

acknowledged that some amount of fees was probably reasonable.  The opinion 

does not say how much the fees awarded were. 

The BAP affirmed.  "This appeal shines a spotlight on a persistent problem that 

arises in some consumer bankruptcy cases: failures of debtors and/or their counsel 

to respond timely, or at all, to the trustee’s requests for information and 

documentation on behalf of the estate."  The opposition to the fees was threefold:  

first, that the trustee did not do his job properly.  "The argument that the Trustee 

violated his duties under § 704(a)(1) and (4) in pursuing turnover of the 529 Plans 

and the SunAmerica Accounts is meritless, bordering on the frivolous."  The 

second argument was that the trustee should have done at least parts of this by 

adversary proceeding.  The BAP said it did not agree and that even if that were 

true, it was harmless error.  The third argument was that the fees allowed were 

unreasonable.  Again, the amount is not set forth in the opinion.  The BAP simply 

says the amount requested was reasonable under the circumstances.  Note, the 

court said "We presume that in making the award, the bankruptcy court relied on § 

105."  It also noted that the debtor did not appeal the right of the court to award 

fees, only the amount.   
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Further Note:  I looked up the case on PACER.  The amount of fees awarded to 

the trustee was approximately $15,000.     

 

Gray v. Warfield (In re Gray) , --- BR --- (9th Cir. BAP Dec, 2014)  

 

Issue:   May the bankruptcy court disallow an exemption based on the bad faith of 

the debtor?      

Holding:   No.                  

Standard:  this is a question of law which is reviewed de novo.           

Judge Randolph Haines, District of Arizona    

Jury, Kirscher, Dunn 

Opinion by Jury 

 

The chapter 7 debtors here disclosed at the 341 that two months before they filed 

their petition, they prepaid three months of rent to their landlord.  The trustee 

demanded turnover of $900 for the postpetition rent.  The debtors amended their 

schedules B and C disclosing the asset and claiming the one month as exempt 

under Arizona law.  The trustee objected asking the court to deny the exemption 

based on bad faith, i.e., the debtors did not disclose the payment and claim the 

exemption in the first place.  The bankruptcy court agreed and denied the 

exemption.   

The BAP reversed.  The opinion's first heading is, "The Supreme Court [has] in 

Law v. Siegel Discredited the Use of Equitable Principles to Disallow Exemptions 

Under Federal Law."  "Albeit in dicta, the Supreme Court found no equitable 

power in the bankruptcy court to deny an exemption as a remedy to debtor’s bad 

faith conduct."  "The Supreme Court noted that sole discretion to invoke an 

exemption vests in the debtor, not the bankruptcy court, and observed that the 

bankruptcy court 'may not refuse to honor the exemption absent a valid statutory 

basis for doing so.'”  

The BAP remanded to give the parties a chance to argue whether Arizona law 

would allow the trustee to object based on bad faith.   
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Khan v. Barton (In re Khan) , --- BR --- (9th Cir. BAP Dec, 2014)  

 

Issue:   Did the bankruptcy court properly convert the chapter 13 case here to 

chapter 7?  Did the court properly deny the debtor's objection to claim based on 

mandatory subordination under section 510(b)?      

Holding:   Yes and Yes.                  

Standard:  An order converting a chapter 13 case to chapter 7 is reviewed for an 

abuse of discretion.  Denial of the objection to claim is reviewed de novo.  The 

findings of fact are reviewed for clear error.             

Judge Julia Brand, Central District of California    

Taylor, Dunn, Kirscher 

Opinion by Taylor 

 

The creditor here sued the debtor who filed chapter 13 immediately prior to the 

state court entering a judgment against the debtor.  The parties stipulated to relief 

and the state court entered judgment against the debtor for $3.5 million.  The 

creditor filed a motion to convert the case to chapter 7.  The debtor filed an 

objection to the $3.5 million claim on the basis that the debt was subject to 

mandatory subordination under section 510(b).  The crux of the claim by the 

creditor against the debtor was that he "took control of his 6,016,500 common 

stock shares in [a corporation], returned them to the company treasury, and 

thereby divested him of an equity interest in [the corporation]."  The state court 

judge also found for the creditor on his causes of action for "conversion, fraud, 

breach of fiduciary duty, and California statutory violations related to his loss of 

common stock shares in [the corporation]."  The bankruptcy court converted the 

case specifically finding bad faith and overruled the debtor's objection to the 

claim.   

The BAP affirmed.  The BAP agreed that the claim was not subject to mandatory 

subordination but said that even if it was subordinated, it is still a claim.  "Section 

510(b) 'mandates the subordination of damages claims arising from the purchase 

or sale of a security.'”  It applies only in corporate cases where a shareholder wants 

to be treated as a creditor and share with the creditors rather than with 
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shareholders.  As to bad faith, the BAP agreed that the case was filed solely to 

undermine the state court proceedings.  In addition, the debtor was not forthright 

with financial disclosures.  "The record reflects that the bankruptcy court’s 

findings [also] related to the nature and quality of the [debtor's] conduct in filing 

their chapter 13 schedules and responding to questions at their § 341(a) meetings 

of creditors." 

 

Weil v. Elliott (In re Elliott) , --- BR --- (9th Cir. BAP Dec, 2014)  

 

Issue:   Did the court properly sustain the trustee's objection to the debtor's 

homestead declaration on the basis of bad faith?      

Holding:   No, but remanded to permit the court to consider other avenues to 

disallow the exemption. 

Standard:  "The right of a debtor to claim an exemption is a question of law we 

review de novo."             

Judge Victoria Kaufman, Central District of California    

Kirscher, Taylor, Dunn 

Opinion by Kirscher 

 

The debtor did not disclose ownership of his home in his schedules.  Plus he 

showed his address on the petition as somewhere else.  The home was owned 

technically at the time by a corporation that the debtor owned.  After the case was 

closed (3 weeks later), the debtor transferred the property from the corp to himself.  

The trustee found out and reopened the case.  Later, the debtor amended schedule 

A disclosing the property and schedule C claiming the homestead exemption.  The 

trustee objected to the exemption on the basis that it was owned by the corp which 

is not allowed a homestead exemption and for bad faith citing numerous transfers 

and the lying in his schedules and at the 341.  The bankruptcy court sustained the 

objection on the basis of bad faith.   

The BAP reversed and remanded.  Although 9th Circuit law permits a court to 

deny exemptions on the basis of bad faith, the Supreme Court case of Law v. 
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Siegel has changed that.  "A debtor’s bad faith is not a statutorily created 

exception to the exemption but rather is a judge-made exception under Ninth 

Circuit authority.  The Supreme Court has now mandated in Law v. Siegel that 

'[t]he Code’s meticulous . . . enumeration of exemptions and exceptions to those 

exemptions confirms that courts are not authorized to create additional 

exceptions.'”  Therefore the denial of the exemption cannot be solely for bad faith 

in the bankruptcy context.  It may be that the California homestead exemption 

allows for denial for bad faith.  The declared homestead exemption is inapplicable 

here because the debtor "sought to exempt the Buckingham Property in the forced 

sale context of his bankruptcy case under CAL. CIV. PROC. CODE § 

704.730(a)(3), not in the context of a voluntary sale, where the Article 5 declared 

exemption would apply."  "[F]or purposes of CAL. CIV. PROC. CODE § 

704.730, [the debtor's] conveyance of the Buckingham Property’s title to a third 

party does not defeat his right to an automatic exemption, because continuous 

residency, rather than continuous ownership, controls the Article 4 analysis."  The 

residency creates a "beneficial interest" in the property sufficient to protect under 

the automatic homestead exemption.   

The BAP also discussed the power to disallow an exemption under 522(g) where 

the debtor conceals property which the trustee then brings back into the estate.  

The debtor argued that the transfer of the property by him back to himself was not 

"a result of the trustee’s actions directed toward either the debtor or the 

transferee[.]”    The BAP disagreed, at least here.  Here, "Trustee filed a turnover 

action against [the debtor] for the Buckingham Property under § 542.   Trustee has 

succeeded in that action.  Hence, this constitutes a 'recovery' as contemplated by § 

522(g)." 

Note:  This opinion contains a nice description of the differences between the 

"automatic" homestead and the "declared" homestead.   

 

Sullivan v. Harnish (In re Sullivan) , --- BR --- (9th Cir. BAP Dec, 2014)  

 

Issue:   Did the court properly dismiss the debtor's chapter 11 case here as a bad 

faith filing?       
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Holding:   No.  This reversal is made largely on the lack of findings both as to 

whether it was bad faith and as to whether conversion or dismissal was in the best 

interests of all creditors.   

Standard:  a decision to dismiss a case is reviewed under the abuse of discretion 

standard.              

Judge Catherine Bauer, Central District of California    

Taylor, Dunn, Kirscher 

Opinion by Laura Taylor 

 

The debtor here was sued by his former employer.  After six years of litigation, 

judgment was entered against him for $1.5 million.  The debt is apparently 

dischargeable.  The creditor began trying to collect the debt and recorded a 

judgment lien.  The judgment apparently did not resolve all the issues between the 

parties and further litigation was on the horizon.  The debtor filed chapter 11, 89 

days after the judgment lien was perfected and because he could not afford the 

continued litigation.  The debtor made approximately $200,000 per year in his new 

job.  It appears that he would not qualify for chapter 7 although there was a 

dispute whether the judgment was a consumer debt or not.  He owns a home in 

New York with his wife although he had moved to California.  He owns two 

luxury vehicles.  Besides the judgment he had about $200,000 of other unsecured 

debt.  

The creditor immediately filed a motion to dismiss saying this was a two party 

dispute and that, since the creditor would vote against any plan, no plan was 

possible.  The debtor argued that he filed because he was insolvent and could not 

afford the continued litigation.  He argued that the case should be converted to 

chapter 7 rather than dismissed if the court would not permit the chapter 11 to 

continue.   

The bankruptcy court dismissed the case after the hearing agreeing with the 

creditor.   

The BAP reversed.  The opinion says over and over that there was insufficient 

facts to support the various findings of the court.  There was also insufficient 
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findings of  "whether dismissal, conversion, or the appointment of a trustee or 

examiner is in the best interests of creditors and the estate; and (2) identify 

whether there are unusual circumstances that establish that dismissal or conversion 

is not in the best interests of creditors and the estate," as required by section 1112.   

The BAP started its analysis with section 1112.  It found not only that the court 

did not adequately make the findings but that dismissal was not in the best 

interests of the creditors - only the moving judgment creditor.  As to whether the 

court could have converted it to chapter 7 given the debtor's significant income, 

again, the means test is only a presumption and there were no findings that the 

means test would even apply.   

As to the bad faith, "Debtor’s petition, filed within 89 days of perfection of 

[creditor's] judgment lien, not only appropriately provided Debtor a breathing 

spell, it laid the ground work for another key goal underlying the bankruptcy 

process, leveling the playing field for other creditors of the estate."  As to the two 

party dispute, "Typical bad faith two-party dispute cases may involve delays on 

the eve of trial (litigation tactics), forum shopping, new-debtor syndrome (special 

purpose entities), repeat filers, and repeatedly delayed foreclosure sales.  There are 

no such common indicators here."  As to whether a plan could be confirmed,  

"Many are the judgment creditors who gnash their teeth (metaphorical or 

otherwise) in chagrin when their collection campaign is stayed by a 

bankruptcy filing.  Only slightly less frequent are the immediate post-

filing threats that no quarter will be given. Such jeremiads, however, are 

not a sufficient basis for a universal conclusion of plan futility. And they 

certainly do not unequivocally establish the debtor’s bad faith. Economic 

considerations and rationality often result in resolution."           
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9
th

 Circuit Judges Opinions 

2014 

by M. Jonathan Hayes  4 cases 

 

Williams v. Sato (In re Sato),  512 B.R. 241 (Bkrtcy, C. D. Ca. June, 

2014 Tighe.J.)   

 

Issue:   Did the transaction here violate securities laws and is thus non-

dischargeable under section 523(a)(19)?                  

Holding:   Yes        

Judge Maureen Tighe 

The creditor here gave the debtor $150,000 to help fund the development of a 

piece of real property by the debtor.  The parties drew up a very rudimentary 

"partnership agreement" and a promissory note which the debtor signed.  The 

debtor also gave the creditor/investor a quitclaim deed for 50% of the real property 

with instructions not to record it.  The property was ultimately built, however by 

then the economy had tanked and the property was lost in foreclosure.  The 

creditor alleged he was mislead by the debtor as to his building experience and 

other statements he made to the creditor to induce the investment.  The creditor 

also alleged that the transaction was a security since the parties were basically 

strangers to each other and that the debtor violated securities laws making the debt 

non-dischargeable. 

After a one day trial, Judge Tighe agreed.  She found material misrepresentations 

which the creditor relied on etc.  As to the securities law violation she agreed with 

the creditor/investor.  "[The debtor], as the owner of the property, offered 

Williams the opportunity to contribute money toward building a single-family 

residence on the property to sell in the future.  Williams invested money in the 

project with an expectation of profits produced by [the debtor's] efforts in 

managing the construction and the sale of the property.  Williams had no 

experience in this area or desire to actively participate in the construction or sale 

of the property.  The success of the project was completely under [the debtor's] 
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control."  There was clearly no partnership under the facts given.  Note:  an 

interest in a partnership is probably not a security.     

The second issue as to Section 523(a)(19) is that the code states that where the 

debtor violates securities laws and the violation results in "any judgment, order, 

consent order, or decree."  The issue then is may the bankruptcy court be the 

tribunal that enters the order or must it come from outside of the bankruptcy 

system?  Judge Tighe acknowledged that there is a split of authority on this issue.    

"The more expanded view holds that the bankruptcy court can determine 

the liability, damages, and dischargeability of the debt for securities 

violations and securities fraud and issue its own judgment to satisfy § 

523(a)(19)(B).  This Court concludes that the language of the provision, 

as well as the legislative history and policy considerations, warrants the 

more expanded view.  The more expanded approach to § 523(a)(19)(B) is 

closer in line with the broad language of the Code, the effort to make it 

even broader by the BAPCPA amendment and the need to litigate all 

exceptions to discharge in one proceeding.  To require a piecemeal 

adjudication of a § 523(a)(19) issue elsewhere would not make sense 

where a § 523(a)(2) exception is already being litigated."  

   

Disclosure:  M. Jonathan Hayes represented the creditor in this case.   

 

In re Scoggins, 517 B.R. 206 (Bankr. E.D.Cal. Sept. 2014)( C. Klein, 

Judge)  

 Issue: Were the Chapter 7 trustee’s fees unreasonable here? 

 Held:  Yes.  Since the short sale agreements did not lead to any meaningful 

distribution to the creditors, the Court reduced the trustee’s fees by 50% because 

the amounts remaining for creditors were “unreasonably disproportionate” and not 

““reasonable.”    

 This case involves four consolidated cases.  In Scoggins the debtor filed a 

no-asset Chapter 7 petition, with a residence valued at $473,254 (first deed 

$523,339 and $82,806 on a second deed).  Trustee’s real estate professionals were 

paid $28,568 and sold the residence for $535,000, with a “carve-out” for the estate 
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of $26,750.  The trustee sought $16,000 in fees leaving only $8,572 for the 

unsecured priority and general creditors – a mere 5%.  The Court noted that “in the 

real world, chapter 7 trustee fee applications have no natural enemies, 

…[c]reditors rarely object, so the Court – rightfully so – felt it was its duty to 

implement a screening procedure to sort [the] wheat from chaff.”    

The Court began by laying out the following statutory frameworks:  First – 

under §326(a), the trustee’s fees gets a percentage commission.  Second – under 

§330(b), the trustee receives $60.00 from the initial filing fee, which usually ends 

up being the trustee’s sole compensation in a no-asset case.  Third – under 

§330(a)(1)(A), the bankruptcy court may award reasonable fees and expenses to 

the trustee for his services.  Furthermore, in §330(a)(2) provides that a court may 

“award compensation that is less than that requested.”   Additionally, under 

§330(a)(4)(A)(ii)(I), a court “shall not compensate a trustee for services that were 

not ‘reasonably likely to benefit the estate.”  The main focus was on  §330(a)(7) 

which states that “[i]n determining the amount of reasonable compensation to be 

awarded to a trustee, the court shall treat such compensation as a commission, 

based on section 326.”  

The trustee asserts the “commission” is a fixed amount as authorized by 

§326(a).  But the Court disagreed, and detailed the average yearly fees trustees 

earn in its district (~$190,000).  Furthermore, the Court said the $60 flat fee the 

trustee receives in a no-asset case is arguably difficult to comprehend when the 

trustee spends less than an hour on the case.   

The Court held the following:  

1. the “commission” in §330(a)(7) rather creates a rebuttable 

presumption that the maximum fee provided by §326(a) is 

reasonable.  

2. §330(a)(2) allows the court to reduce this commission if the fee is 

“unreasonably disproportionate” or if “extraordinary circumstances” 

exist.  These “circumstances” include:  

a. Where the services fall below an acceptable standard; 

b. Where the trustee delegates his or her duties to an attorney or 

other professional; 

c. Trustee fees are greater than the amount left for unsecured 

creditors 

d. The case has a lot of cash or liquid assets; 

e. The trustee operates the estate business; 
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f. There are significant distributions without commensurate 

effort on the part of the trustee; 

g. There is artificial inflation of the estate by a “carve-out” 

agreement. 

 

In Scoggins, the trustee based its commission from the gross sale amount of 

the property rather than the small portion remaining after the secured creditors 

were paid.  This, said the Court, would violate “the fundamental principle” that the 

trustee shall not administer an asset where liquidation of the asset will primarily 

benefit the trustee.  The court went on to find that “a trustee fee greater than 

distributions to unsecured priority and general claims . . . could be viewed as 

substantially disproportionate and an ‘extraordinary’ circumstance.” 

The Court found that the effect of §330(a)(7), which requires it to treat 

trustee compensation as a “commission,” operates to create a rebuttable 

presumption that the maximum fee provided by § 326(a) is “reasonable” for 

purposes of § 330 and § 330(a)(1)(A).  The Court felt it was appropriate, and 

entitled under §330(a)(2) to award less than the amount requested. The 

presumption in favor of the maximum commission is rebutted if the fee is 

unreasonably disproportionate. 

The court concluded that where the trustee would receive more than the 

amount remaining for unsecured priority and general claims, there is no 

“meaningful” distribution to creditors and the fees are unreasonably 

disproportionate.  Thus, the court reduced the fee to the highest amount that would 

not exceed the amount received by unsecured priority and general creditors.   

The Court laid new rules that requires the trustee to file a formal fee 

application where: 

(a) the request is for more than $10,000;  

(b) the fee exceeds the amount remaining for unsecured priority and 

general claims;  

(c) the case involves a “carve-out” or “short sale”;  

(d) the trustee operates a business; or  

(e) the court orders a formal application. 

  

(brief written by Sevan Gorginian, associate at Simon Resnik Hayes LLP) 
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In re Medina et al., No. 10-19193, 2014 WL 5794837 (Bankr. E.D. Cal. 

2014) (Lee, R. Judge) 

 Issue:  Did the court here properly sanction debtor's counsel for filing a 

motion to compel a Chapter 13 trustee to close his or her client’s case? 

 Holding:  Yes, the motion was frivolous and/or unsupported by factual or 

legal support – a violation of F.R.B.P. 9011(b).  

 The chapter 13 debtors' five year plan was confirmed.  The unsecured 

creditors were to receive 19.5% of their claims.  Four years later, the debtors' 

counsel filed a barebones Motion to Compel Trustee to Close the Case and 

accused the trustee of modifying the plan without court approval, asserting that the 

trustee increased his clients’ plan payments without authorization.  The trustee 

opposed saying that the debtors had not yet made all 60 payments and none of the 

claims were paid in full.  The Court issued an Order to Show Cause why debtor's 

counsel should not be sanction for violating F.R.B.P. 9011(b) – which states that 

parties who file a document with the court are expressly certifying the claims 

contained within it and supported by actual evidence.  The Court found that the 

attorney did not investigate the facts in his case or research the applicable law 

before filing his Motion to Compel.   

 As such, the trustee had to expend its own resources to oppose the Motion 

and appear at the hearing.  The Court found Medina’s counsel had violated 

F.R.B.P. 9011(b), and imposed a $500 sanction.  

 

(brief written by Sevan Gorginian, associate at Simon Resnik Hayes LLP) 

 

In re Rosa, 521 BR 337 (Bankr. E.D. Cal. 2014) (Novack, C. Judge) 

Issue:  Where a debtor received a discharge in a previous chapter 7, and strips off 

a second lienholder's lien in a subsequent chapter 13,  does the lienholder have an 

unsecured claim that must be paid with other unsecured creditors in the chapter 13 

plan? 

Holding:  No.  
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The debtor here filed chapter 13 about a year after she received a chapter 7 

discharge.  In the 13 she filed a Lam motion to strip off an unsecured second 

which Judge Novack granted.  The plan proposed to pay nothing to the stripped 

off second arguing it was not a claim in this case.  The chapter 13 trustee objected.  

Judge Novack confirmed the Plan. 

"No one disputes that EMC held an in rem claim as of the petition date.  Rosa's 

motion to value, however, conditionally terminated EMC's lien rights in this case 

(pending plan completion), and nothing in the Bankruptcy Code mandates that 

EMC has an allowed, unsecured claim as a result."  "Simply, if a Chapter 7 

discharge and Bankruptcy Code § 524 limit a lienholder to its in rem rights, what 

Bankruptcy Code section resurrects its in personam rights in a subsequent Chapter 

13 case?" 
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Cases from Other Courts 

2014 

by M. Jonathan Hayes    

draft 7/6/2014   1 cases 

 

 

People v. Acosta, 226 Cal.App.4th 108  (2014)  

Issue:  Did the defendants here commit a crime when they trashed their home after 

a foreclosure sale?   

Holding:  Yes.   

The defendants here lost their home in foreclosure.  At the sale the property 

reverted to the bank. 

"From early June through June 14, when defendants moved out, they 

seriously damaged the property.  Monique cut down a tree in the back 

yard and pushed it into the swimming pool.  Both defendants pulled up 

plants in the back yard.  Inside the house, there was spray paint on the 

walls.  Monique put black dye on the master bathroom grout.  In order to 

bring a heavy bar down from the upstairs game room, Robert and a 

neighbor used a sledgehammer to pull out wrought iron posts from the 

staircase.  While defendants were at home, someone used the 

sledgehammer to tear apart or demolish a whirlpool hot tub in the back 

yard.  Stonework between the swimming pool and the whirlpool hot tub 

was damaged and removed.  In the kitchen, the cabinet doors, drawers, 

countertops, and appliances were removed.  Wooden beams attached to 

the ceiling of the entryway were removed.  Half of the rock facing on the 

house was gone and the rocks were lying on the ground.  The garage door 

and the entry gate were gone.  Defendants moved things out of the house 

into storage pods.  A big semi-truck also moved things away from the 

house. {Slip Opn. Page 5}"   

The defendants first tried to blame the damage on tenants they had but 

investigators ultimately found a storage unit with stuff from the house and found 
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ads for stuff on Craigslist.  The defendants had real estate licenses and Robert was 

apparently a former police officer.    

 

Defendants were charged with violation of Penal Code section 502.5, which says 

"a borrower under a loan secured by real estate may not intentionally harm the 

lender by removing statutorily specified improvements from the encumbered 

premises."  Defendants argued that the statute was unconstitutionally vague and 

complained about defects in the jury instructions.  He also asserted that "he took 

the items for which he had paid, because he believed they were his property."   

After a jury trial, the defendants received probation of five years with actual 

imprisonment of 270 days.  The California Court of Appeals affirmed.   

 

  

 

 

 

 


